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Federalist No. 1

General Introduction

For the Independent Journal.

Author: Alexander Hamilton

To the People of the State of New York:

AFTER an unequivocal experience of the inefficiency of the subsisting federal government, you are
called upon to deliberate on a new Constitution for the United States of America. The subject speaks
its own importance; comprehending in its consequences nothing less than the existence of the
UNION, the safety and welfare of the parts of which it is composed, the fate of an empire in many
respects the most interesting in the world. It has been frequently remarked that it seems to have
been reserved to the people of this country, by their conduct and example, to decide the important
question, whether societies of men are really capable or not of establishing good government from
reflection and choice, or whether they are forever destined to depend for their political constitutions
on accident and force.! If there be any truth in the remark, the crisis at which we are arrived may with
propriety be regarded as the era in which that decision is to be made; and a wrong election of the
part we shall act may, in this view, deserve to be considered as the general misfortune of mankind.

This idea will add the inducements of philanthropy to those of patriotism, to heighten the solicitude

which all considerate and good men must feel for the event. [ EEECIIEICEEEEEE

BEEEEEEEE The plan offered to our deliberations affects too many particular interests, innovates
upon too many local institutions, not to involve in its discussion a variety of objects foreign to its
merits, and of views, passions and prejudices little favorable to the discovery of truth.

Among the most formidable of the obstacles which the new Constitution will have to encounter may
readily be distinguished the obvious interest of a certain class of men in every State to resist all
changes which may hazard a diminution of the power, emolument, and consequence of the offices
they hold under the State establishments;® and the perverted ambition of another class of men, who
will either hope to aggrandize themselves by the confusions of their country, or will flatter themselves
with fairer prospects of elevation from the subdivision of the empire into several partial confederacies
than from its union under one government.*

' The existing government (Articles of confederation) is ineffective. Our choice is to either confer and
design proper rules of governance (the Constitution) or allow demagogues to rule us and force their will
upon the citizens.

2 Hopefully we would deliberate for the public’s good, not tainted by self-interests, favors or others. More
to be hoped for than expected.

3 A hindrance to creating a stronger national government is the reluctance of men to give up some power
or remuneration from the state.

* They would prefer dividing the nation into small groups of States rather than one united nation in order
to grant themselves a higher status in the smaller unit.



It is not, however, my design to dwell upon observations of this nature. | am well aware that it would
be disingenuous to resolve indiscriminately the opposition of any set of men (merely because their
situations might subject them to suspicion) into interested or ambitious views. Candor will oblige us
to admit that even such men may be actuated by upright intentions; and it cannot be doubted that
much of the opposition which has made its appearance, or may hereafter make its appearance, will
spring from sources, blameless at least, if not respectable--the honest errors of minds led astray by
preconceived jealousies and fears. So numerous indeed and so powerful are the causes which
serve to give a false bias to the judgment, that we, upon many occasions, see wise and good men
on the wrong as well as on the right side of questions of the first magnitude to society. This
circumstance, if duly attended to, would furnish a lesson of moderation to those who are ever so
much persuaded of their being in the right in any controversy. And a further reason for caution, in this
respect, might be drawn from the reflection that we are not always sure that those who advocate the
truth are influenced by purer principles than their antagonists. Ambition, avarice, personal animosity,
party opposition, and many other motives not more laudable than these, are apt to operate as well
upon those who support as those who oppose the right side of a question. Were there not even
these inducements to moderation, nothing could be more ill-judged than that intolerant spirit which
has, at all times, characterized political parties.
. Heresies in either can rarely be cured by persecution.

And yet, however just these sentiments will be allowed to be, we have already sufficient indications
that it will happen in this as in all former cases of great national discussion. A torrent of angry and
malignant passions will be let loose. To judge from the conduct of [iEIOPPOSICIDaRICSNcIShaIlne

IRVEBHESE An enlightened zeal for the energy and efficiency of government will be stigmatized as
the offspring of a temper fond of despotic power and hostile to the principles of liberty. An
over-scrupulous jealousy of danger to the rights of the people, which is more commonly the fault of
the head than of the heart, will be represented as mere pretense and artifice, the stale bait for
popularity at the expense of the public good. It will be forgotten, on the one hand, that jealousy is the
usual concomitant of love, and that the noble enthusiasm of liberty is apt to be infected with a spirit
of narrow and illiberal distrust. On the other hand, it will be equally forgotten that the vigor of
government is essential to the security of liberty;’ that, in the contemplation of a sound and
well-informed judgment, their interest can never be separated; and that a dangerous ambition more
often lurks behind the specious mask of zeal for the rights of the people than under the forbidden
appearance of zeal for the firmness and efficiency of government.® History will teach us that the
former has been found a much more certain road to the introduction of despotism than the latter, and
that of those men who have overturned the liberties of republics, the greatest number have begun
their career by paying an obsequious court to the people; commencing demagogues, and ending
tyrants.®

® We must deliberate by conversing and reason rather than force.

6 Shouting and name calling won’t win converts to your side.

7 A strong government is essential to liberty

8 The Anti-Federaltists ,who cater to the people’s reluctance to relinquish power to the national
government, seek ambition rather than what'’s best for the people

® Strong proper government is what secures our Liberty. Ambition is often the reason men champion the
rights of the people over efficiency in government. Liberties of republics are destroyed by those who
pander to the people to give them what they want, becoming rulers and then tyrants.



In the course of the preceding observations, | have had an eye, my fellow-citizens, to putting you
upon your guard against all attempts, from whatever quarter, to influence your decision in a matter of
the utmost moment to your welfare, by any impressions other than those which may result from the
evidence of truth. You will, no doubt, at the same time, have collected from the general scope of
them, that they proceed from a source not unfriendly to the new Constitution. Yes, my countrymen, |
own to you that, after having given it an attentive consideration, | am clearly of opinion it is your
interest to adopt it. | am convinced that this is the safest course for your liberty, your dignity, and your
happiness. | affect not reserves which | do not feel. | will not amuse you with an appearance of
deliberation when | have decided. | frankly acknowledge to you my convictions, and | will freely lay
before you the reasons on which they are founded. The consciousness of good intentions disdains
ambiguity. | shall not, however, multiply professions on this head. My motives must remain in the
depository of my own breast. My arguments will be open to all, and may be judged of by all. They
shall at least be offered in a spirit which will not disgrace the cause of truth.

| propose, in a series of papers, to discuss the following interesting particulars:

THE UTILITY OF THE UNION TO YOUR POLITICAL PROSPERITY THE INSUFFICIENCY OF THE
PRESENT CONFEDERATION TO PRESERVE THAT UNION THE NECESSITY OF A
GOVERNMENT AT LEAST EQUALLY ENERGETIC WITH THE ONE PROPOSED, TO THE
ATTAINMENT OF THIS OBJECT THE CONFORMITY OF THE PROPOSED CONSTITUTION TO
THE TRUE PRINCIPLES OF REPUBLICAN GOVERNMENT ITS ANALOGY TO YOUR OWN
STATE CONSTITUTION and lastly, THE ADDITIONAL SECURITY WHICH ITS ADOPTION WILL
AFFORD TO THE PRESERVATION OF THAT SPECIES OF GOVERNMENT, TO LIBERTY, AND
TO PROPERTY.

In the progress of this discussion | shall endeavor to give a satisfactory answer to all the objections
which shall have made their appearance, that may seem to have any claim to your attention.

It may perhaps be thought superfluous to offer arguments to prove the utility of the UNION, a point,
no doubt, deeply engraved on the hearts of the great body of the people in every State, and one,
which it may be imagined, has no adversaries. But the fact is, that we alreadyjEEIRIRVI JL1=Te Ky

the private circles of those who oppose the new Constitution, that the thirteen States are of too grea
extent for any general system, and that we must of necessity resort to separate confederacies of

eIl gelelsilela R RiglRMAI[=. '°1 This doctrine will, in all probability, be gradually propagated, till it has
votaries enough to countenance an open avowal of it. For nothing can be more evident, to those

who are able to take an enlarged view of the subject, than the alternative of an adoption of the new

Constitution or a dismemberment of the Union. [IfIRGE G EN X MR N olsTe AN AN lanllallale Kiale
advantages of that Union, the certain evils, and the probable dangers, to which every State will be

Lo te RigelnlitRe [FYeIWjilelaR "' This shall accordingly constitute the subject of my next address.
PUBLIUS.

® Some who oppose the Constitution say the 13 states are too large for one national government and
need to split into smaller confederations.
" We must look at the advantages of the union compared to the evils and dangers of its breakup.
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Federalist No. 2

Concerning Dangers from Foreign Force and Influence
For the Independent Journal.

Author: John Jay

To the People of the State of New York:

WHEN the people of America reflect that they are now called upon to decide a question, which, in its
consequences, must prove one of the most important that ever engaged their attention, the propriety
of their taking a very comprehensive, as well as a very serious, view of it, will be evident.

Nothing is more certain than the indispensable necessity of government, and it is equally
undeniable, that whenever and however it is instituted, the people must cede to it some of their
natural rights in order to vest it with requisite powers.™ It is well worthy of consideration therefore,
whether it would conduce more to the interest of the people of America that they should, to all
general purposes, be one nation, under one federal government, or that they should divide
themselves into separate confederacies, and give to the head of each the same kind of powers
which they are advised to place in one national government.

It has until lately been a received and uncontradicted opinion that the prosperity of the people of
America depended on their continuing firmly united, and the wishes, prayers, and efforts of our best
and wisest citizens have been constantly directed to that object. But politicians now appear, who
insist that this opinion is erroneous, and that instead of looking for safety and happiness in union, we
ought to seek it in a division of the States into distinct confederacies or sovereignties. However
extraordinary this new doctrine may appear, it nevertheless has its advocates; and certain
characters who were much opposed to it formerly, are at present of the number. Whatever may be
the arguments or inducements which have wrought this change in the sentiments and declarations
of these gentlemen, it certainly would not be wise in the people at large to adopt these new political
tenets without being fully convinced that they are founded in truth and sound policy.

It has often given me pleasure to observe that independent America was not composed of detached
and distant territories, but that one connected, fertile, widespreading country was the portion of our
western sons of liberty. Providence has in a particular manner blessed it with a variety of soils and
productions, and watered it with innumerable streams, for the delight and accommodation of its
inhabitants. A succession of navigable waters forms a kind of chain round its borders, as if to bind it
together; while the most noble rivers in the world, running at convenient distances, present them with
highways for the easy communication of friendly aids, and the mutual transportation and exchange
of their various commodities.

With equal pleasure | have as often taken notice that Providence has been pleased to give this one
connected country to one united people--a people descended from the same ancestors, speaking
the same language, professing the same religion, attached to the same principles of government,
very similar in their manners and customs, and who, by their joint counsels, arms, and efforts,

12 Government is absolutely necessary for liberty and citizens must be willing to give up some of their rights for the security and
safety of the whole.



fighting side by side throughout a long and bloody war, have nobly established general liberty and
independence.

This country and this people seem to have been made for each other, and it appears as if it was the
design of Providence, that an inheritance so proper and convenient for a band of brethren, united to
each other by the strongest ties, should never be split into a number of unsocial, jealous, and alien
sovereignties.

Similar sentiments have hitherto prevailed among all orders and denominations of men among us.
To all general purposes we have uniformly been one people each individual citizen everywhere
enjoying the same national rights, privileges, and protection. As a nation we have made peace and
war; as a nation we have vanquished our common enemies; as a nation we have formed alliances,
and made treaties, and entered into various compacts and conventions with foreign states.

A strong sense of the value and blessings of union induced the people, at a very early period, to
ISR to preserve and perpetuate it. They formed it almost as soon as they
had a political existence; nay, El RSO R
citizens were bleeding, and when the progress of hostility and desolation left little room for those
calm and mature inquiries and reflections which must ever precede the formation of a wise and well

R :ror a free people. It is not to be wondered at, that a government instituted in
times so inauspicious, should on experiment be found greatly deficient and inadequate to the
purpose it was intended to answer.

This intelligent people perceived and regretted these defects. Still continuing no less attached to
union "“than enamored of liberty, they observed the danger which immediately threatened the former
and more remotely the latter; and being pursuaded that ample security for both could only be found
in a national government more wisely framed, they as with one voice, convened the late convention
at Philadelphia, to take that important subject under consideration.

IThis convention composed of men who possessed the confidence of the people, and many of whom
had become highly distinguished by their patriotism, virtue and wisdom, in times which tried the
minds and hearts of men, undertook the arduous task. In the mild season of peace, with minds
unoccupied by other subjects, they passed many months in cool, uninterrupted, and daily
consultation; and finally, without having been awed by power, or influenced by any passions except
love for their country, they presented and recommended to the people the plan produced by their
joint and very unanimous councils.

Admit, for so is the fact, that this plan is only RECOMMENDED, not imposed, yet let it be
remembered that it is neither recommended to BLIND approbation, nor to BLIND reprobation; but to
that sedate and candid consideration which the magnitude and importance of the subject demand,
and which it certainly ought to receive. But this (as was remarked in the foregoing number of this
paper) is more to be wished than expected, that it may be so considered and examined. Experience

3 Shortly after separating from England, the people, seeing how important a federal government was in
the midst of hostilities, created a national government which was greatly deficient and inadequate.

* Because of the deficiencies of the Articles of Confederation and also the desire for a union they
convened a convention.
'® Those distinguished and patriotic men took on this difficult task because of their love of country



on a fBecause of the deficiencies of the Articles of Confederation and also the desire for a union they
convened a convention.ormer occasion teaches us not to be too sanguine in such hopes. It is not yet
forgotten that well-grounded apprehensions of imminent danger induced the people of America to
form the memorable Congress of 1774. That body recommended certain measures to their
constituents, and the event proved their wisdom; yet it is fresh in our memories how soon the press
began to teem with pamphlets and weekly papers against those very measures. Not only many of
the officers of government, who obeyed the dictates of personal interest, but others, from a mistaken
estimate of consequences, or the undue influence of former attachments, or whose ambition aimed
at objects which did not correspond with the public good, were indefatigable in their efforts to
pursuade the people to reject the advice of that patriotic Congress. Many, indeed, were deceived
and deluded, but the great majority of the people reasoned and decided judiciously; and happy they
are in reflecting that they did so.

They considered that the Congress was composed of many wise and experienced men. That, being
convened from different parts of the country, they brought with them and communicated to each
other a variety of useful information. That, in the course of the time they passed together in inquiring
into and discussing the true interests of their country, they must have acquired very accurate
knowledge on that head. That they were individually interested in the public liberty and prosperity,
and therefore that it was not less their inclination than their duty to recommend only such measures
as, after the most mature deliberation, they really thought prudent and advisable.

These and similar considerations then induced the people to rely greatly on the judgment and
integrity of the Congress; and they took their advice, notwithstanding the various arts and endeavors
used to deter them from it. But if the people at large had reason to confide in the men of that
Congress, few of whom had been fully tried or generally known, still greater reason have they now to
respect the judgment and advice of the convention, for it is well known that some of the most
distinguished members of that Congress, who have been since tried and justly approved for
patriotism and abilities, and who have grown old in acquiring political information, were also
members of this convention, and carried into it their accumulated knowledge and experience.

It is worthy of remark that not only the first, but every succeeding Congress, as well as the late

convention, have invariably joined with the people in thinking that fielprosperity ofAmerica

dependedioniits’union] To preserve and perpetuate it was the great object of the people in forming
that convention, and it is also the great object of the plan which the convention has advised them to

adopt. With what propriety, therefore, or for what good purposes, are attempts at this particular
period made by some men to depreciate the importance of the Union? Or why is it suggested that
three or four confederacies would be better than one? | am persuaded in my own mind that the
people have always thought right on this subject, and that their universal and uniform attachment to
the cause of the Union rests on great and weighty reasons, which | shall endeavor to develop and
explain in some ensuing papers. They who promote the idea of substituting a number of distinct
confederacies in the room of the plan of the convention, seem clearly to foresee that the rejection of
it would put the continuance of the Union in the utmost jeopardy. That certainly would be the case,
and | sincerely wish that it may be as clearly foreseen by every good citizen, that whenever the
dissolution of the Union arrives, America will have reason to exclaim, in the words of the poet:
"FAREWELL! A LONG FAREWELL TO ALL MY GREATNESS."

'® They knew that America’s prosperity depended upon its union.



PUBLIUS.

Federalist No. 3

The Same Subject Continued: Concerning Dangers From Foreign Force and Influence

For the Independent Journal.

Author: John Jay

To the People of the State of New York:

IT IS not a new observation that the people of any country (if, like the Americans, intelligent and
wellinformed) seldom adopt and steadily persevere for many years in an erroneous opinion
respecting their interests. That consideration naturally tends to create great respect for the high
opinion which the people of America have so long and uniformly entertained of the importance of
their continuing firmly united under one federal government, vested with sufficient powers for all
general and national purposes.

The more attentively | consider and investigate the reasons which appear to have given birth to this
opinion, the more | become convinced that they are cogent and conclusive.

Among the many objects to which a wise and free people find it necessary to direct their attention,
that of providing for their SAFETY seems to be the first."”” The SAFETY of the people doubtless has
relation to a great variety of circumstances and considerations, and consequently affords great
latitude to those who wish to define it precisely and comprehensively.

At present | mean only to consider it as it respects security for the preservation of peace and
tranquillity, as well as against dangers from FOREIGN ARMS AND INFLUENCE, as from dangers of
the LIKE KIND arising from domestic causes. As the former of these comes first in order, it is proper
it should be the first discussed. Let us therefore proceed to examine whether the people are not right
in their opinion that a cordial Union, under an efficient national government, affords them the best
security that can be devised against HOSTILITIES from abroad.

The number of wars which have happened or will happen in the world will always be found to be in
proportion to the number and weight of the causes, whether REAL or PRETENDED, which
PROVOKE or INVITE them. If this remark be just, it becomes useful to inquire whether so many
JUST causes of war are likely to be given by UNITED AMERICA as by DISUNITED America; for if it

7 The most important object of a free people is their safety



should turn out that United America will probably give the fewest, then it will follow that in this
respect the Union tends most to preserve the people in a state of peace with other nations.

The JUST causes of war, for the most part, arise either from violation of treaties or from direct
violence. America has already formed treaties with no less than six foreign nations, and all of them,
except Prussia, are maritime, and therefore able to annoy and injure us. She has also extensive
commerce with Portugal, Spain, and Britain, and, with respect to the two latter, has, in addition, the
circumstance of neighborhood to attend to.

IS e oI EEceIoAmeHes :hat she observe the laws of nations towards all

these powers, and to me it appears evident that this will be [TlOICIDEHEeIMand punctually HOREIoN

Because when once an efficient national government is established, the best men in the countrywill
not only consent to serve, but also|will generally be appointed to manage it; for, although town or
country, or other contracted influence, may place men in State assemblies, or senates, or courts of
justice, or executive departments, yet more general and extensive reputation for talents and other
qualifications will be necessary to recommend men to offices under the national
government,--especially as it will have the widest field for choice, and never experience that want of
proper persons which is not uncommon in some of the States. Hence, it will result that the
administration, the political counsels, and the judicial decisions of the national government will be
more wise, systematical, and judicious than those of individual States, and consequently more
satisfactory with respect to other nations, as well as more SAFE with respect to us.

Because, under the national government, treaties and articles of treaties, as well as the laws of
nations, will always be expounded in one sense and executed in the same manner,--whereas,
adjudications on the same points and questions, in thirteen States, or in three or four confederacies,
will not always accord or be consistent; and that, as well from the variety of independent courts and
judges appointed by different and independent governments, as from the different local laws and
interests which may affect and influence them. The wisdom of the convention, in committing such
questions to the jurisdiction and judgment of courts appointed by and responsible only to one
national government, cannot be too much commended.

Because the prospect of present loss or advantage may often tempt the governing party in one or
two States to swerve from good faith and justice; but those temptations, not reaching the other
States, and consequently having little or no influence on the national government, the temptation will
be fruitless, and good faith and justice be preserved. The case of the treaty of peace with Britain
adds great weight to this reasoning.

Because, even if the governing party in a State should be disposed to resist such temptations, yet as
such temptations may, and commonly do, result from circumstances peculiar to the State, and may



affect a great number of the inhabitants, the governing party may not always be able, if willing, to
prevent the injustice meditated, or to punish the aggressors. But the national government, not being
affected by those local circumstances, will neither be induced to commit the wrong themselves, nor
want power or inclination to prevent or punish its commission by others.

So far, therefore, as either designed or accidental violations of treaties and the laws of nations afford
JUST causes of war, they are less to be apprehended under one general government than under
several lesser ones, and in that respect the former most favors the SAFETY of the people.

As to those just causes of war which proceed from direct and unlawful violence, it appears equally
clear to me that one good national government affords vastly more security against dangers of that
sort than can be derived from any other quarter.

Because such violences are more frequently caused by the passions and interests of a part than of
the whole; of one or two States than of the Union. Not a single Indian war has yet been occasioned
by aggressions of the present federal government, feeble as it is; but there are several instances of
Indian hostilities having been provoked by the improper conduct of individual States, who, either
unable or unwilling to restrain or punish offenses, have given occasion to the slaughter of many
innocent inhabitants.

The neighborhood of Spanish and British territories, bordering on some States and not on others,
naturally confines the causes of quarrel more immediately to the borderers. The bordering States, if
any, will be those who, under the impulse of sudden irritation, and a quick sense of apparent interest
or injury, will be most likely, by direct violence, to excite war with these nations; and nothing can so
effectually obviate that danger as a national government, whose wisdom and prudence will not be
diminished by the passions which actuate the parties immediately interested.

But not only fewer just causes of war will be given by the national government, but it will also be
more in their power to accommodate and settle them amicably. They will be more temperate and
cool, and in that respect, as well as in others, will be more in capacity to act advisedly than the
offending State. The pride of states, as well as of men, naturally disposes them to justify all their
actions, and opposes their acknowledging, correcting, or repairing their errors and offenses. The
national government, in such cases, will not be affected by this pride, but will proceed with
moderation and candor to consider and decide on the means most proper to extricate them from the
difficulties which threaten them.

Besides, it is well known that acknowledgments, explanations, and compensations are often
accepted as satisfactory from a strong united nation, which would be rejected as unsatisfactory if
offered by a State or confederacy of little consideration or power.

In the year 1685, the state of Genoa having offended Louis XIV., endeavored to appease him. He
demanded that they should send their Doge, or chief magistrate, accompanied by four of their



senators, to FRANCE, to ask his pardon and receive his terms. They were obliged to submit to it for
the sake of peace. Would he on any occasion either have demanded or have received the like
humiliation from Spain, or Britain, or any other POWERFUL nation?

PUBLIUS.

Federalist No. 6

Concerning Dangers from Dissensions Between the States
For the Independent Journal.

Author: Alexander Hamilton

To the People of the State of New York:

THE three last numbers of this paper have been dedicated to an enumeration of the dangers to
which we should be exposed, in a state of disunion, from the arms and arts of foreign nations. | shall
now proceed to delineate dangers of a different and, perhaps, still more alarming kind--those which
will in all probability flow from dissensions between the States themselves, and from domestic
factions and convulsions. These have been already in some instances slightly anticipated, but they
deserve a more particular and more full investigation.

A man must be far gone in Utopian speculations who can seriously doubt that, if these States should
either be wholly disunited, or only united in partial confederacies, the subdivisions into which they
might be thrown would have frequent and violent contests with each other. To presume a want of
motives for such contests as an argument against their existence, would be to forget that men are
ambitious, vindictive, and rapacious. To look for a continuation of harmony between a number of
independent, unconnected sovereignties in the same neighborhood, would be to disregard the
uniform course of human events, and to set at defiance the accumulated experience of ages.

The causes of hostility among nations are innumerable. There are some which have a general and
almost constant operation upon the collective bodies of society. Of this description are the love of
power or the desire of pre-eminence and dominion--the jealousy of power, or the desire of equality
and safety. There are others which have a more circumscribed though an equally operative influence
within their spheres. Such are the rivalships and competitions of commerce between commercial
nations. And there are others, not less numerous than either of the former, which take their origin
entirely in private passions; in the attachments, enmities, interests, hopes, and fears of leading
individuals in the communities of which they are members. Men of this class, whether the favorites of
a king or of a people, have in too many instances abused the confidence they possessed; and
assuming the pretext of some public motive, have not scrupled to sacrifice the national tranquillity to
personal advantage or personal gratification.

The celebrated Pericles, in compliance with the resentment of a prostitute,1 at the expense of much
of the blood and treasure of his countrymen, attacked, vanquished, and destroyed the city of the
SAMNIANS. The same man, stimulated by private pique against the MEGARENSIANS, 2 another
nation of Greece, or to avoid a prosecution with which he was threatened as an accomplice of a
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supposed theft of the statuary Phidias, 3or to get rid of the accusations prepared to be brought
against him for dissipating the funds of the state in the purchase of popularity, 4 or from a
combination of all these causes, was the primitive author of that famous and fatal war, distinguished
in the Grecian annals by the name of the PELOPONNESIAN war; which, after various vicissitudes,
intermissions, and renewals, terminated in the ruin of the Athenian commonwealth.

The ambitious cardinal, who was prime minister to Henry VIII., permitting his vanity to aspire to the
triple crown, 5 entertained hopes of succeeding in the acquisition of that splendid prize by the
influence of the Emperor Charles V. To secure the favor and interest of this enterprising and powerful
monarch, he|precipitated England into a war with France, contrary to the plainest dictates of policy,
and at the hazard of the safety and independence, as well of the kingdom over which he presided by
his counsels, as of Europe in general. For if there ever was a sovereign who bid fair to realize the
project of universal monarchy, it was the Emperor Charles V., of whose intrigues Wolsey was at once
the instrument and the dupe.

The influence which the bigotry of one female, the petulance of another, and the cabals of a third,
had in the contemporary policy, ferments, and pacifications, of a considerable part of Europe, are
topics that have been too often descanted upon not to be generally known.

To multiply examples of the agency of personal considerations in the production of great national
events, either foreign or domestic, according to their direction, would be an unnecessary waste of
time. Those who have but a supetrficial acquaintance with the sources from which they are to be
drawn, will themselves recollect a variety of instances; and those who have a tolerable knowledge of
human nature will not stand in need of such lights to form their opinion either of the reality or extent
of that agency. Perhaps, however, a reference, tending to illustrate the general principle, may with
propriety be made to a case which has lately happened among ourselves. If Shays had not been a
DESPERATE DEBTOR, it is much to be doubted whether Massachusetts would have been plunged
into a civil war.

But notwithstanding the concurring testimony of experience, in this particular, there are still to be
found visionary or designing men, who stand ready to advocate the paradox of perpetual peace
between the States, though dismembered and alienated from each other. The genius of republics
(say they) is pacific; the spirit of commerce has a tendency to soften the manners of men, and to
extinguish those inflammable humors which have so often kindled into wars. Commercial republics,
like ours, will never be disposed to waste themselves in ruinous contentions with each other. They
will be governed by mutual interest, and will cultivate a spirit of mutual amity and concord.

Is it not (we may ask these projectors in politics) the true interest of all nations to cultivate the same
benevolent and philosophic spirit? If this be their true interest, have they in fact pursued it? Has it
not, on the contrary, invariably been found that momentary passions, and immediate interest, have a
more active and imperious control over human conduct than general or remote considerations of
policy, utility or justice? Have republics in practice been less addicted to war than monarchies? Are
not the former administered by MEN as well as the latter? Are there not aversions, predilections,
rivalships, and desires of unjust acquisitions, that affect nations as well as kings? Are not popular
assemblies frequently subject to the impulses of rage, resentment, jealousy, avarice, and of other
irregular and violent propensities? Is it not well known that their determinations are often governed
by a few individuals in whom they place confidence, and are, of course, liable to be tinctured by the
passions and views of those individuals? Has commerce hitherto done anything more than change
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the objects of war? Is not the love of wealth as domineering and enterprising a passion as that of
power or glory? Have there not been as many wars founded upon commercial motives since that
has become the prevailing system of nations, as were before occasioned by the cupidity of territory
or dominion? Has not the spirit of commerce, in many instances, administered new incentives to the
appetite, both for the one and for the other? Let experience, the least fallible guide of human
opinions, be appealed to for an answer to these inquiries.

Sparta, Athens, Rome, and Carthage were all republics; two of them, Athens and Carthage, of the
commercial kind. Yet were they as often engaged in wars, offensive and defensive, as the
neighboring monarchies of the same times. Sparta was little better than a wellrequlated camp, and
Rome was never sated of carnage and conquest.

Carthage, though a commercial republic, was the aggressor in the very war that ended in her
destruction. Hannibal had carried her arms into the heart of Italy and to the gates of Rome, before
Scipio, in turn, gave him an overthrow in the territories of Carthage, and made a conquest of the
commonwealth.

Venice, in later times, figured more than once in wars of ambition, till, becoming an object to the
other lItalian states, Pope Julius Il. found means to accomplish that formidable league, 9 which gave
a deadly blow to the power and pride of this haughty republic.

The|jprovinces of Holland) till they were overwhelmed in debts and taxes, took a leading and
conspicuous part in the wars of Europe. They had furious contests with England for the dominion of
the sea'®, and were among the most persevering and most implacable of the opponents of Louis
XIV.

In the government of Britain the representatives of the people compose one branch of the national
legislature. Commerce has been for ages the predominant pursuit of that country. Few nations,
nevertheless, have been more frequently engaged in war; and the wars in which that kingdom has
been engaged have, in numerous instances, proceeded from the people.

There have been, if | may so express it, almost as many popular as royal wars. The cries of the
nation and the importunities of their representatives have, upon various occasions, dragged their
monarchs into war, or continued them in it, contrary to their inclinations, and sometimes contrary to
the real interests of the State. In that memorable struggle for superiority between the rival houses of
AUSTRIA and BOURBON, which so long kept Europe in a flame, it is well known that the antipathies
of the English against the French, seconding the ambition, or rather the avarice, of a favorite leader,
10protracted the war beyond the limits marked out by sound policy, and for a considerable time in
opposition to the views of the court.

The wars of these two last-mentioned nations have in a great measure grown out of commercial
considerations,--the desire of supplanting and the fear of being supplanted, either in particular
branches of traffic or in the general advantages of trade and navigation.

From this summary of what has taken place in other countries, whose situations have borne the
nearest resemblance to our own, what reason can we have to confide in those reveries which would

'8 The Anti-Federalists say that nations, based on trade, not under a strong national government, have a
lesser tendency to fight with each other , however to the contrary ..... Several examples are Sparta,
Carthage, Venice , Holland.
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seduce us into an expectation of peace and cordiality between the members of the present
confederacy, in a state of separation? *"Have we not already seen enough of the fallacy and
extravagance of those idle theories which have amused us with promises of an exemption from the
imperfections, weaknesses and evils incident to society in every shape? Is it not time to awake from
the deceitful dream of a golden age, and to adopt as a practical maxim for the direction of our
political conduct that we, as well as the other inhabitants of the globe, are yet remote from the happy
empire of perfect wisdom and perfect virtue?

Let the point of extreme depression to which our national dignity and credit have sunk, let the
inconveniences felt everywhere from a lax and ill administration of government, let the revolt of a
part of the State of North Carolina, the late menacing disturbances in Pennsylvania, and the actual
insurrections and rebellions in Massachusetts, ®declare--!

So far is the general sense of mankind from corresponding with the tenets of those who endeavor to
lull asleep our apprehensions of discord and hostility between the States, in the event of disunion,
that it has from long observation of the progress of society become a sort of axiom in politics, that
vicinity or nearness of situation, constitutes nations natural enemies. An intelligent writer expresses
himself on this subject to this effect: "NEIGHBORING NATIONS (says he) are naturally enemies of
each other unless their common weakness forces them to league in a CONFEDERATE
REPUBLIC,?" and their constitution prevents the differences that neighborhood occasions,
extinguishing that secret jealousy which disposes all states to aggrandize themselves at the expense
of their neighbors."11 This passage, at the same time, points out the EVIL and suggests the
REMEDY.

PUBLIUS.

Federalist No. 10

The Same Subject Continued: The Union as a Safeguard Against Domestic Faction and
Insurrection

From the New York Packet
Friday, November 23, 1787.

Author: James Madison
To the People of the State of New York:

AMONG the numerous advantages promised by a well-constructed Union, none deserves to be
more accurately developed than its tendency to break and control the violence of faction.?? The
friend of popular governments never finds himself so much alarmed for their character and fate, as
when he contemplates their propensity to this dangerous vice. He will not fail, therefore, to set a due

® Can we be so naive as to expect peace and friendship among the separate states as an exception to
the foregoing examples without a strong central government?

20 Examples of bad government in individual states.

2 Neighbors can be peaceable when they acknowledge they can assuage their weakness by helping
each other.

22 The Constitution has the ability to best control faction.
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value on any plan which, without violating the principles to which he is attached, provides a proper
cure for it. The instability, injustice, and confusion introduced into the public councils, have, in truth,
been the mortal diseases under which popular governments have everywhere perished; as they
continue to be the favorite and fruitful topics from which the adversaries to liberty derive their most
specious declamations. The valuable improvements made by the American constitutions on the
popular models, both ancient and modern, cannot certainly be too much admired; but it would be an
unwarrantable partiality, to contend that they have as effectually obviated the danger on this side, as
was wished and expected. Complaints are everywhere heard from our most considerate and
virtuous citizens, equally the friends of public and private faith, and of public and personal liberty, that
our governments are too unstable, that the public good is disregarded in the conflicts of rival parties,
and that measures are too often decided, not according to the rules of justice and the rights of the
minor party, but by the superior force of an interested and overbearing majority. However anxiously
we may wish that these complaints had no foundation, the evidence, of known facts will not permit
us to deny that they are in some degree true. It will be found, indeed, on a candid review of our
situation, that some of the distresses under which we labor have been erroneously charged on the
operation of our governments; but it will be found, at the same time, that other causes will not alone
account for many of our heaviest misfortunes; and, particularly, for that prevailing and increasing
distrust of public engagements, and alarm for private rights, which are echoed from one end of the
continent to the other. These must be chiefly, if not wholly, effects of the unsteadiness and injustice
with which a factious spirit has tainted our public administrations.

By a faction, | understand a number of citizens, whether amounting to a majority or a minority of the
whole, who are united and actuated by some common impulse of passion, or of interest, adversed to
the rights of other citizens, or to the permanent and aggregate interests of the community.

There are two methods of curing the mischiefs of faction: the one, by removing its causes; the other,
by controlling its effects.

There are again two methods of removing the causes of faction: the one, by destroying the liberty
which is essential to its existence; the other, by giving to every citizen the same opinions, the same
passions, and the same interests.

It could never be more truly said than of the first remedy, that it was worse than the disease. Liberty
is to faction what air is to fire, an aliment without which it instantly expires. But it could not be less
folly to abolish liberty, which is essential to political life, because it nourishes faction, than it would be
to wish the annihilation of air, which is essential to animal life, because it imparts to fire its
destructive agency.

The second expedient is as impracticable as the first would be unwise. As long as the reason of man
continues fallible, and he is at liberty to exercise it, different opinions will be formed. As long as the
connection subsists between his reason and his self-love, his opinions and his passions will have a
reciprocal influence on each other; and the former will be objects to which the latter will attach
themselves. The diversity in the faculties of men, from which the rights of property originate, is not
less an insuperable obstacle to a uniformity of interests. The protection of these faculties is the first
object of government. From the protection of different and unequal faculties of acquiring property, the
possession of different degrees and kinds of property immediately results; and from the influence of
these on the sentiments and views of the respective proprietors, ensues a division of the society into
different interests and parties.



The latent causes of faction are thus sown in the nature of man; and we see them everywhere
brought into different degrees of activity, according to the different circumstances of civil society. A
zeal for different opinions concerning religion, concerning government, and many other points, as
well of speculation as of practice; an attachment to different leaders ambitiously contending for
pre-eminence and power; or to persons of other descriptions whose fortunes have been interesting
to the human passions, have, in turn, divided mankind into parties, inflamed them with mutual
animosity, and rendered them much more disposed to vex and oppress each other than to
co-operate for their common good.?® So strong is this propensity of mankind to fall into mutual
animosities, that where no substantial occasion presents itself, the most frivolous and fanciful
distinctions have been sufficient to kindle their unfriendly passions and excite their most violent
conflicts. But the most common and durable source of factions has been the various and unequal
distribution of property. ' Those who hold and those who are without property have ever formed
distinct interests in society. Those who are creditors, and those who are debtors, fall under a like
discrimination. A landed interest, a manufacturing interest, a mercantile interest, a moneyed interest,
with many lesser interests, grow up of necessity in civilized nations, and divide them into different
classes, actuated by different sentiments and views. The regulation of these various and interfering
interests forms the principal task of modern legislation, and involves the spirit of party and faction in
the necessary and ordinary operations of the government.

No man is allowed to be a judge in his own cause, because his interest would certainly bias his
judgment, and, not improbably, corrupt his integrity. With equal, nay with greater reason, a body of
men are unfit to be both judges and parties at the same time; yet what are many of the most
important acts of legislation, but so many judicial determinations, not indeed concerning the rights of
single persons, but concerning the rights of large bodies of citizens? And what are the different
classes of legislators but advocates and parties to the causes which they determine? Is a law
proposed concerning private debts? It is a question to which the creditors are parties on one side
and the debtors on the other. Justice ought to hold the balance between them. Yet the parties are,
and must be, themselves the judges; and the most numerous party, or, in other words, the most
powerful faction must be expected to prevail. Shall domestic manufactures be encouraged, and in
what degree, by restrictions on foreign manufactures? are questions which would be differently
decided by the landed and the manufacturing classes, and probably by neither with a sole regard to
justice and the public good. The apportionment of taxes on the various descriptions of property is an
act which seems to require the most exact impartiality; yet there is, perhaps, no legislative act in
which greater opportunity and temptation are given to a predominant party to trample on the rules of
justice. Every shilling with which they overburden the inferior number, is a shilling saved to their own
pockets.

Itis in vain to say that enlightened statesmen will be able to adjust these clashing interests, and
render them all subservient to the public good. Enlightened statesmen will not always be at the helm.
Nor, in many cases, can such an adjustment be made at all without taking into view indirect and
remote considerations, which will rarely prevail over the immediate interest which one party may find
in disregarding the rights of another or the good of the whole.

3 Causes of faction are due to the nature of man, causes such as religion, government, fealty to leaders,
fortunes have caused animosity rather than cooperation for the common good.
2 Most common source of faction is unequal economic stations



The inference to which we are brought is, that the CAUSES of faction cannot be removed, and that
relief is only to be sought in the means of controlling its EFFECTS.

If a faction consists of less than a majority, relief is supplied by the republican principle, which
enables the majority to defeat its sinister views by regular vote. *It may clog the administration, it
may convulse the society; but it will be unable to execute and mask its violence under the forms of
the Constitution. When a majority is included in a faction, the form of popular government, on the
other hand, enables it to sacrifice to its ruling passion or interest both the public good and the rights
of other citizens. To secure the public good and private rights against the danger of such a faction,
and at the same time to preserve the spirit and the form of popular government, is then the great
object to which our inquiries are directed. Let me add that it is the great desideratum by which this
form of government can be rescued from the opprobrium under which it has so long labored, and be
recommended to the esteem and adoption of mankind.

By what means is this object attainable? Evidently by one of two only. Either the existence of the

same|passion orinterestinamajority at the same time fustbeiprevented; ortheimajority. having

such coexistent passion or interest, filiStibe rendered, by their number and local situation, liablerto

concertiand carrylinto effectSchemes of oppression. If the impulse and the opportunity be suffered
t neither moral nor religious motives can be relied on as an adequate

to coincide, we well know tha

€Onitrol.¢ They are not found to be such on the injustice and violence of individuals, and lose their
efficacy in proportion to the number combined together, that is, in proportion as their efficacy
becomes needful.

From this view of the subject it may be concluded that a pure democracy, by which | mean a society
consisting of a small number of citizens, who assemble and administer the government in person,
can admit of no cure for the mischiefs of faction. A common passion or interest will, in almost every
case, be felt by a majority of the whole; a communication and concert result from the form of
government itself; and there is nothing to check the inducements to sacrifice the weaker party or an
obnoxious individual. Hence it is that such democracies have ever been spectacles of turbulence
and contention; have ever been found incompatible with personal security or the rights of property;
and have in general been as short in their lives as they have been violent in their deaths. Theoretic
politicians, who have patronized this species of government, have erroneously supposed that by
reducing mankind to a perfect equality in their political rights, they would, at the same time, be
perfectly equalized and assimilated in their possessions, their opinions, and their passions.

A republic, by which | mean a government in which the scheme of representation takes place, opens
a different prospect, and promises the cure for which we are seeking. #’Let us examine the points in
which it varies from pure democracy, and we shall comprehend both the nature of the cure and the
efficacy which it must derive from the Union.

% |If faction is in the minority, the republican process will work to defeat it by the majority
% |f a faction becomes a majority, it must be prevented from oppressing the minority.

27 A republic is a better form of government than either a monarchy or democracy to control faction



The two great points of difference between a democracy and a republic are: first, the delegation of
the government, in the latter, to a small number of citizens elected by the rest; secondly, the greater
number of citizens, and greater sphere of country, over which the latter may be extended.?

The effect of the first difference is, on the one hand, to refine and enlarge the public views, by
passing them through the medium of a chosen body of citizens, whose wisdom may best discern the
true interest of their country, and whose patriotism and love of justice will be least likely to sacrifice it
to temporary or partial considerations. Under such a regulation, it may well happen that the public
voice, pronounced by the representatives of the people, will be more consonant to the public good
than if pronounced by the people themselves, convened for the purpose. On the other hand, the
effect may be inverted. Men of factious tempers, of local prejudices, or of sinister designs, may, by
intrigue, by corruption, or by other means, first obtain the suffrages, and then betray the interests, of
the people. The question resulting is, whether small or extensive republics are more favorable to the
election of proper guardians of the public weal; and it is clearly decided in favor of the latter®® by two
obvious considerations:

In the first place, it is to be remarked that, however small the republic may be, the[f St NE ey

must be raised to a certain number, in order to guard against the cabals of a few; and that, howeve

must be limited to a certain number, in order to guard against the confusion of a
%Hence, the number of representatives in the two cases not being in proportion to that of
the two constituents, and being proportionally greater in the small republic, it follows that, if the
proportion of fit characters be not less in the large than in the small republic, the former will present a
greater option, and consequently a greater probability of a fit choice.

RGENMEYWEIRER] cach representative will be chosen by a greater number of citizens in the large

ERRRGEEINEINETI ol t will be more difficult for unworthy candidates to practice with success the
vicious arts by which elections are too often carried; and the suffrages of the [ole]ell=Rel=][aleNaalo] CRif=1=}

ill be more likely to centre in men who possess the most attractive merit and the most diffusive and

established characters.®

It must be confessed that in this, as in most other cases, there is a mean, on both sides of which

(el A\ RV [N =R (S [ale R NIEMBY enlarging too much the number of electors, you render the

representatives too little acquainted with all their local circumstances and lesser interests; as byj
reducing it too much, you render him unduly attached to these, and too little fit to comprehend and

great and national objects.*” The federal Constitution forms a happ

% |n a republic we elect people to the government and government can be extended to a greater
population and territory

2 The people will choose Representatives who are wise and concerned about their country. Their
patriotism and love of justice would override any quick but unfair solutions to a problem. They would
actually be wiser in speaking for their constituents than the people themselves. However unscrupulous
men may snooker the public into getting elected and then betray them. So what’ best to solve that
problem, small or large republics” clearly large republics are better.

30 Even in a small republic you still need a sufficient number of representatives to prevent a few from
doing some chicanery. Likewise, too large a group of representatives becomes too tumultuous and
confusing.

3 In a large body of citizens better Representatives can be chosen having more merit and good
character

32 |f a representative has a large population he is not as familiar with local circumstances but if he is over
a small citizenry it's more difficult to comprehend the big picture



the State legislatures.®?

The other point of difference is, the greater number of citizens and extent of territory which may be
brought within the compass of republican than of democratic government; 34and it is this
circumstance principally which renders factious combinations less to be dreaded in the former than
in the latter.*® The smaller the society, the fewer probably will be the distinct parties and interests
composing it; the fewer the distinct parties and interests, the more frequently will a majority be found
of the same party; and the smaller the number of individuals composing a majority, and the smaller
the compass within which they are placed, the more easily will they concert and execute their plans
of oppression. Extend the sphere, and you take in a greater variety of parties and interests; you
make it less probable that a majority of the whole will have a common motive to invade the rights of
other citizens;*® or if such a common motive exists, it will be more difficult for all who feel it to
discover their own strength, and to act in unison with each other. Besides other impediments, it may
be remarked that, where there is a consciousness of unjust or dishonorable purposes,
communication is always checked by distrust in proportion to the number whose concurrence is
necessary.

Hence, it clearly appears, that

is enjoyed by a large over a small republic,-- XN R RVIsTes
Does the advantage consist in the substitution of representatives
whose enlightened views and virtuous sentiments render them superior to local prejudices and
schemes of injustice? It will not be denied that the representation of the Union will be most likely to
possess these requisite endowments. Does it consist in the greater security afforded by a greater
variety of parties, against the event of any one party being able to outnumber and oppress the rest?
In an equal degree does the increased variety of parties comprised within the Union, increase this
security. Does it, in fine, consist in the greater obstacles opposed to the concert and accomplishment
of the secret wishes of an unjust and interested majority? Here, again, the extent of the Union gives
it the most palpable advantage.

eSO RNSISRNRSISISNSEEE *° / ro/igious sect may degenerate into a

political faction in a part of the Confederacy; but the variety of sects dispersed over the entire face of
it must secure the national councils against any danger from that source. A rage for paper money, for
an abolition of debts, for an equal division of property, or for any other improper or wicked project,
will be less apt to pervade the whole body of the Union than a particular member of it; in the same

3 The Constitution is the solution to both, by the separation of powers, State versus Federal.
3 A republic can accommodate more citizens than a democracy.

% Faction is more prevalent in a democracy than a Republic and more easily can they carry out their
oppressive plans.

3% Enlarge the citizenry and territory and that will reduce the effect of faction.

%7 Similarly the advantage a Republic has over a democracy, the union has over the states.
38 National authority will keep one State’s faction from spreading to others.



p.roportion as such a malady is more likely to taint a particular county or district, than an entire
State.*

In the extent and proper structure of the Union, therefore, we behold a republican remedy for the
diseases most incident to republican government. And according to the degree of pleasure and pride
we feel in being republicans, ought to be our zeal in cherishing the spirit and supporting the
character of Federalists.

Federal ist No. 14

Objections to the Proposed Constitution From Extent of Territory Answered

From the New York Packet
Friday, November 30, 1787.

Author: James Madison
To the People of the State of New York:

WE HAVE seen the necessity of the Union, as our bulwark against foreign danger, as the
conservator of peace among ourselves, as the guardian of our commerce and other common
interests, as the only substitute for those military establishments which have subverted the liberties
of the Old World, and as the proper antidote for the diseases of faction, which have proved fatal to
other popular governments, and of which alarming symptoms have been betrayed by our own. All
that remains, within this branch of our inquiries, is to take notice of an objection that may be drawn
from the great extent of country which the Union embraces. A few observations on this subject will
be the more proper, as it is perceived that the adversaries of the new Constitution are availing
themselves of the prevailing prejudice with regard to the practicable sphere of republican
administration, in order to supply, by imaginary difficulties, the want of those solid objections which
they endeavor in vain to find.

The error which limits republican government to a narrow district has been unfolded and refuted in
preceding papers. | remark here only that it seems to owe its rise and prevalence chiefly to the
confounding of a republic with a democracy, applying to the former reasonings drawn from the
nature of the latter. The true distinction between these forms was also adverted to on a former
occasion. ltis, that in a democracy, the people meet and exercise the government in person; in a
republic, they assemble and administer it by their representatives and agents. A democracy,
consequently, will be confined to a small spot. A republic may be extended over a large region.*°

To this accidental source of the error may be added the artifice of some celebrated authors, whose
writings have had a great share in forming the modern standard of political opinions. Being subjects
either of an absolute or limited monarchy, they have endeavored to heighten the advantages, or
palliate the evils of those forms, by placing in comparison the vices and defects of the republican,
and by citing as specimens of the latter the turbulent democracies of ancient Greece and modern
Italy. Under the confusion of names, it has been an easy task to transfer to a republic observations

% For example, a faction to cancel debts or equalize property or other wicked projects may infect a state
but not the union. Just like a county wouldn’t infect the state.
40 Republic is preferred as it can be extended in population and territory. A democracy cannot.



applicable to a democracy only; and among others, the observation that it can never be established
but among a small number of people, living within a small compass of territory.

Such a fallacy may have been the less perceived, as most of the popular governments of antiquity
were of the democratic species; and even in modern Europe, to which we owe the great principle of
representation, no example is seen of a government wholly popular, and founded, at the same time,
wholly on that principle. If Europe has the merit of discovering this great mechanical power in
government, by the simple agency of which the will of the largest political body may be concentred,
and its force directed to any object which the public good requires, America can claim the merit of
making the discovery the basis of unmixed and extensive republics. It is only to be lamented that any
of her citizens should wish to deprive her of the additional merit of displaying its full efficacy in the
establishment of the comprehensive system now under her consideration.

As the natural limit of a democracy is that distance from the central point which will just permit the
most remote citizens to assemble as often as their public functions demand, and will include no
greater number than can join in those functions; so the natural limit of a republic is that distance from
the centre which will barely allow the representatives to meet as often as may be necessary for the
administration of public affairs. Can it be said that the limits of the United States exceed this
distance? It will not be said by those who recollect that the Atlantic coast is the longest side of the
Union, that during the term of thirteen years, the representatives of the States have been almost
continually assembled, and that the members from the most distant States are not chargeable with
greater intermissions of attendance than those from the States in the neighborhood of Congress.

That we may form a juster estimate with regard to this interesting subject, let us resort to the actual
dimensions of the Union. The limits, as fixed by the treaty of peace, are: on the east the Atlantic, on
the south the latitude of thirty-one degrees, on the west the Mississippi, and on the north an irregular
line running in some instances beyond the forty-fifth degree, in others falling as low as the
forty-second. The southern shore of Lake Erie lies below that latitude. Computing the distance
between the thirty-first and forty-fifth degrees, it amounts to nine hundred and seventy-three
common miles; computing it from thirty-one to forty-two degrees, to seven hundred and sixty-four
miles and a half. Taking the mean for the distance, the amount will be eight hundred and sixty-eight
miles and three-fourths. The mean distance from the Atlantic to the Mississippi does not probably
exceed seven hundred and fifty miles. On a comparison of this extent with that of several countries
in Europe, the practicability of rendering our system commensurate to it appears to be
demonstrable. It is not a great deal larger than Germany, where a diet representing the whole empire
is continually assembled; or than Poland before the late dismemberment, where another national
diet was the depositary of the supreme power. Passing by France and Spain, we find that in Great
Britain, inferior as it may be in size, the representatives of the northern extremity of the island have
as far to travel to the national council as will be required of those of the most remote parts of the
Union.

Favorable as this view of the subject may be, some observations remain which will place it in a light
still more satisfactory.

, but which are not to be attained by the
separate provisions of any.



other subjects which can be separately provided for, will retain their due authority and activity. *
Were it proposed by the plan of the convention to abolish the governments of the particular States,
its adversaries would have some ground for their objection; though it would not be difficult to show
that if they were abolished the general government would be compelled, by the principle of
self-preservation, to reinstate them in their proper jurisdiction.

A second observation to be made is that the immediate object of the federal Constitution is to secure
the union of the thirteen primitive States, which we know to be practicable; and to add to them such
other States as may arise in their own bosoms, or in their neighborhoods, which we cannot doubt to
be equally practicable. The arrangements that may be necessary for those angles and fractions of
our territory which lie on our northwestern frontier, must be left to those whom further discoveries
and experience will render more equal to the task.

Let it be remarked, in the third place, that the intercourse throughout the Union will be facilitated by
new improvements. Roads will everywhere be shortened, and kept in better order; accommodations
for travelers will be multiplied and meliorated; an interior navigation on our eastern side will be
opened throughout, or nearly throughout, the whole extent of the thirteen States. The communication
between the Western and Atlantic districts, and between different parts of each, will be rendered
more and more easy by those numerous canals with which the beneficence of nature has
intersected our country, and which art finds it so little difficult to connect and complete.

A fourth and still more important consideration is, that as almost every State will, on one side or
other, be a frontier, and will thus find, in regard to its safety, an inducement to make some sacrifices
for the sake of the general protection; so the States which lie at the greatest distance from the heart
of the Union, and which, of course, may partake least of the ordinary circulation of its benefits, will be
at the same time immediately contiguous to foreign nations, and will consequently stand, on
particular occasions, in greatest need of its strength and resources. It may be inconvenient for
Georgia, or the States forming our western or northeastern borders, to send their representatives to
the seat of government; but they would find it more so to struggle alone against an invading enemy,
or even to support alone the whole expense of those precautions which may be dictated by the
neighborhood of continual danger. If they should derive less benefit, therefore, from the Union in
some respects than the less distant States, they will derive greater benefit from it in other respects,
and thus the proper equilibrium will be maintained throughout.

| submit to you, my fellow-citizens, these considerations, in full confidence that the good sense which
has so often marked your decisions will allow them their due weight and effect; and that you will
never suffer difficulties, however formidable in appearance, or however fashionable the error on
which they may be founded, to drive you into the gloomy and perilous scene into which the
advocates for disunion would conduct you. Hearken not to the unnatural voice which tells you that
the people of America, knit together as they are by so many cords of affection, can no longer live
together as members of the same family; can no longer continue the mutual guardians of their
mutual happiness; can no longer be fellowcitizens of one great, respectable, and flourishing empire.
Hearken not to the voice which petulantly tells you that the form of government recommended for
your adoption is a novelty in the political world; that it has never yet had a place in the theories of the

4! The national government will not be concerned with all the lawmaking but only those items enumerated
in the Constitution which affect all the members of the republic. The states will be concerned with
everything else.



wildest projectors; that it rashly attempts what it is impossible to accomplish. No, my countrymen,
shut your ears against this unhallowed language. Shut your hearts against the poison which it
conveys; the kindred blood which flows in the veins of American citizens, the mingled blood which
they have shed in defense of their sacred rights, consecrate their Union, and excite horror at the
idea of their becoming aliens, rivals, enemies. And if novelties are to be shunned, believe me, the
most alarming of all novelties, the most wild of all projects, the most rash of all attempts, is that of
rendering us in pieces, in order to preserve our liberties and promote our happiness. But why is the
experiment of an extended republic to be rejected, merely because it may comprise what is new? Is
it not the glory of the people of America, that, whilst they have paid a decent regard to the opinions
of former times and other nations, they have not suffered a blind veneration for antiquity, for custom,
or for names, to overrule the suggestions of their own good sense, the knowledge of their own
situation, and the lessons of their own experience? To this manly spirit, posterity will be indebted for
the possession, and the world for the example, of the numerous innovations displayed on the
American theatre, in favor of private rights and public happiness. Had no important step been taken
by the leaders of the Revolution for which a precedent could not be discovered, no government
established of which an exact model did not present itself, the people of the United States might, at
this moment have been numbered among the melancholy victims of misguided councils, must at
best have been laboring under the weight of some of those forms which have crushed the liberties of
the rest of mankind. Happily for America, happily, we trust, for the whole human race, they pursued a
new and more noble course. They accomplished a revolution which has no parallel in the annals of
human society. They reared the fabrics of governments which have no model on the face of the
globe. They formed the design of a great Confederacy, which it is incumbent on their successors to
improve and perpetuate. If their works betray imperfections, we wonder at the fewness of them. If
they erred most in the structure of the Union, this was the work most difficult to be executed; this is
the work which has been new modelled by the act of your convention, and it is that act on which you
are now to deliberate and to decide.

Federalist No. 15

The Insufficiency of the Present Confederation to Preserve the Union
For the Independent Journal.

Author: Alexander Hamilton

To the People of the State of New York:

IN THE course of the preceding papers, | have endeavored, my fellow-citizens, to place before you,
in a clear and convincing light, the importance of Union to your political safety and happiness. | have
unfolded to you a complication of dangers to which you would be exposed, should you permit that
sacred knot which binds the people of America together be severed or dissolved by ambition or by
avarice, by jealousy or by misrepresentation. In the sequel of the inquiry through which | propose to
accompany you, the truths intended to be inculcated will receive further confirmation from facts and
arguments hitherto unnoticed. If the road over which you will still have to pass should in some places
appear to you tedious or irksome, you will recollect that you are in quest of information on a subject
the most momentous which can engage the attention of a free people, that the field through which
you have to travel is in itself spacious, and that the difficulties of the journey have been
unnecessarily increased by the mazes with which sophistry has beset the way. It will be my aim to



remove the obstacles from your progress in as compendious a manner as it can be done, without
sacrificing utility to despatch.

In pursuance of the plan which | have laid down for the discussion of the subject, the point next in
order to be examined is the "insufficiency of the present Confederation to the preservation of the
Union." It may perhaps be asked what need there is of reasoning or proof to illustrate a position
which is not either controverted or doubted, to which the understandings and feelings of all classes
of men assent, and which in substance is admitted by the opponents as well as by the friends of the
new Constitution. It must in truth be acknowledged that, however these may differ in other respects,
they in general appear to harmonize in this sentiment, at least, that there are material imperfections
in our national system, and that something is necessary to be done to rescue us from impending
anarchy. The facts that support this opinion are no longer objects of speculation. They have forced
themselves upon the sensibility of the people at large, and have at length extorted from those,
whose mistaken policy has had the principal share in precipitating the extremity at which we are
arrived, a reluctant confession of the reality of those defects in the scheme of our federal
government, which have been long pointed out and regretted by the intelligent friends of the Union.

We may indeed with propriety be said to have reached almost the last stage of national humiliation.
There is scarcely anything that can wound the pride or degrade the character of an independent
nation which we do not experience. Are there engagements to the performance of which we are held
by every tie respectable among men? These are the subjects of constant and unblushing violation.
Do we owe debts to foreigners and to our own citizens contracted in a time of imminent peril for the
preservation of our political existence? These remain without any proper or satisfactory provision for
their discharge. Have we valuable territories and important posts in the possession of a foreign
power which, by express stipulations, ought long since to have been surrendered? These are still
retained, to the prejudice of our interests, not less than of our rights. Are we in a condition to resent
or to repel the aggression? We have neither troops, nor treasury, nor government.1 Are we even in a
condition to remonstrate with dignity? The just imputations on our own faith, in respect to the same
treaty, ought first to be removed. Are we entitled by nature and compact to a free participation in the
navigation of the Mississippi? Spain excludes us from it. Is public credit an indispensable resource in
time of public danger? We seem to have abandoned its cause as desperate and irretrievable. Is
commerce of importance to national wealth? Ours is at the lowest point of declension. Is
respectability in the eyes of foreign powers a safeguard against foreign encroachments? The
imbecility of our government even forbids them to treat with us. Our ambassadors abroad are the
mere pageants of mimic sovereignty. Is a violent and unnatural decrease in the value of land a
symptom of national distress? The price of improved land in most parts of the country is much lower
than can be accounted for by the quantity of waste land at market, and can only be fully explained by
that want of private and public confidence, which are so alarmingly prevalent among all ranks, and
which have a direct tendency to depreciate property of every kind. Is private credit the friend and
patron of industry? That most useful kind which relates to borrowing and lending is reduced within
the narrowest limits, and this still more from an opinion of insecurity than from the scarcity of money.
To shorten an enumeration of particulars which can afford neither pleasure nor instruction, it may in
general be demanded, what indication is there of national disorder, poverty, and insignificance that
could befall a community so peculiarly blessed with natural advantages as we are, which does not
form a part of the dark catalogue of our public misfortunes?

This is the melancholy situation to which we have been brought by those very maxims and councils
which would now deter us from adopting the proposed Constitution; and which, not content with
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having conducted us to the brink of a precipice, seem resolved to plunge us into the abyss that
awaits us below. Here, my countrymen, impelled by every motive that ought to influence an
enlightened people, let us make a firm stand for our safety, our tranquillity, our dignity, our reputation.
Let us at last break the fatal charm which has too long seduced us from the paths of felicity and
prosperity.

It is true, as has been before observed that facts, too stubborn to be resisted, have produced a
species of general assent to the abstract proposition that there exist material defects in our national
system; but the usefulness of the concession, on the part of the old adversaries of federal measures,
is destroyed by a strenuous opposition to a remedy, upon the only principles that can give it a
chance of success. While they admit that the government of the United States is destitute of energy,
they contend against conferring upon it those powers which are requisite to supply that energy
“2They seem still to aim at things repugnant and irreconcilable; at an augmentation of federal
authority, without a diminution of State authority; at sovereignty in the Union, and complete
independence in the members. They still, in fine, seem to cherish with blind devotion the political
monster of an imperium in imperio. This renders a full display of the principal defects of the
Confederation necessary, in order to show that the evils we experience do not proceed from minute
or partial imperfections, but from fundamental errors in the structure of the building, which cannot be
amended otherwise than by an alteration in the first principles and main pillars of the fabric.

The great and radical vice in the construction of the existing Confederation is in the principle of
LEGISLATION for STATES or GOVERNMENTS, in their CORPORATE or COLLECTIVE
CAPACITIES, and as contradistinguished from the INDIVIDUALS of which they consist. Though this
principle does not run through all the powers delegated to the Union, yet it pervades and governs
those on which the efficacy of the rest depends. Except as to the rule of appointment, the United
States has an indefinite discretion to make requisitions for men and money; but they have no
authority to raise either, by regulations extending to the individual citizens of America. The
consequence of this is, that though in theory their resolutions concerning those objects are laws,
constitutionally binding on the members of the Union, yet in practice they are mere
recommendations which the States observe or disregard at their option.

It is a singular instance of the capriciousness of the human mind, that after all the admonitions we
have had from experience on this head, there should still be found men who object to the new
Constitution, for deviating from a principle which has been found the bane of the old, and which is in
itself evidently incompatible with the idea of GOVERNMENT; a principle, in short, which, if it is to be
executed at all, must substitute the violent and sanguinary agency of the sword to the mild influence
of the magistracy.

There is nothing absurd or impracticable in the idea of a league or alliance between independent
nations for certain defined purposes precisely stated in a treaty regulating all the details of time,
place, circumstance, and quantity; leaving nothing to future discretion; and depending for its
execution on the good faith of the parties. Compacts of this kind exist among all civilized nations,
subject to the usual vicissitudes of peace and war, of observance and non-observance, as the
interests or passions of the contracting powers dictate. In the early part of the present century there
was an epidemical rage in Europe for this species of compacts, from which the politicians of the

“2 Those opposed to the Constitution agree that the Articles of Confederation are inadequate for a strong
national government but they are reluctant to supply proper powers to fix it.



times fondly hoped for benefits which were never realized. With a view to establishing the
equilibrium of power and the peace of that part of the world, all the resources of negotiation were
exhausted, and triple and quadruple alliances were formed; but they were scarcely formed before
they were broken, giving an instructive but afflicting lesson to mankind, how little dependence is to
be placed on treaties which have no other sanction than the obligations of good faith, and which
oppose general considerations of peace and justice to the impulse of any immediate interest or
passion.

If the particular States in this country are disposed to stand in a similar relation to each other, and to
drop the project of a general DISCRETIONARY SUPERINTENDENCE, the scheme would indeed be
pernicious, and would entail upon us all the mischiefs which have been enumerated under the first
head; but it would have the merit of being, at least, consistent and practicable Abandoning all views
towards a confederate government, this would bring us to a simple alliance offensive and defensive;
and would place us in a situation to be alternate friends and enemies of each other, as our mutual
jealousies and rivalships, nourished by the intrigues of foreign nations, should prescribe to us.

But if we are unwilling to be placed in this perilous situation; if we still will adhere to the design of a
national government, or, which is the same thing, of a superintending power, under the direction of a
common council, we must resolve to incorporate into our plan those ingredients which may be

considered as forming the characteristic difference between a league and a government; we must

Government implies the power of making laws. It is essential to the idea of a law, that it be attended
with a sanction; or, in other words, a penalty or punishment for disobedience. If there be no penalty
annexed to disobedience, the resolutions or commands which pretend to be laws will, in fact,
amount to nothing more than advice or recommendation. This penalty, whatever it may be, can only
be inflicted in two ways: by the agency of the courts and ministers of justice, or by military force; by
the COERCION of the magistracy, or by the COERCION of arms. The first kind can evidently apply
only to men; the last kind must of necessity, be employed against bodies politic, or communities, or
States. It is evident that there is no process of a court by which the observance of the laws can, in
the last resort, be enforced. Sentences may be denounced against them for violations of their duty;
but these sentences can only be carried into execution by the sword. In an association where the
general authority is confined to the collective bodies of the communities, that compose it, every
breach of the laws must involve a state of war; and military execution must become the only
instrument of civil obedience. Such a state of things can certainly not deserve the name of
government, nor would any prudent man choose to commit his happiness to it.

There was a time when we were told that breaches, by the States, of the regulations of the federal
authority were not to be expected; that a sense of common interest would preside over the conduct
of the respective members, and would beget a full compliance with all the constitutional requisitions
of the Union. This language, at the present day, would appear as wild as a great part of what we now
hear from the same quarter will be thought, when we shall have received further lessons from that
best oracle of wisdom, experience. It at all times betrayed an ignorance of the true springs by which
human conduct is actuated, and belied the original inducements to the establishment of civil power.
Why has government been instituted at all? Because the passions of men will not conform to the

43 National government needs to have authority over its citizens otherwise it's just a league of states.



dictates of reason and justice, without constraint. “‘Has it been found that bodies of men act with
more rectitude or greater disinterestedness than individuals? The contrary of this has been inferred
by all accurate observers of the conduct of mankind; and the inference is founded upon obvious
reasons. Regard to reputation has a less active influence, when the infamy of a bad action is to be
divided among a number than when it is to fall singly upon one. A spirit of faction, which is apt to
mingle its poison in the deliberations of all bodies of men, will often hurry the persons of whom they
are composed into improprieties and excesses, for which they would blush in a private capacity.*

In addition to all this, there is, in the nature of sovereign power, an impatience of control, that
disposes those who are invested with the exercise of it, to look with an evil eye upon all external
attempts to restrain or direct its operations. From this spirit it happens, that in every political
association which is formed upon the principle of uniting in a common interest a number of lesser
sovereignties, there will be found a kind of eccentric tendency in the subordinate or inferior orbs, by
the operation of which there will be a perpetual effort in each to fly off from the common centre. This
tendency is not difficult to be accounted for. It has its origin in the love of power. Power controlled or
abridged is almost always the rival and enemy of that power by which it is controlled or abridged.
This simple proposition will teach us how little reason there is to expect, that the persons intrusted
with the administration of the affairs of the particular members of a confederacy will at all times be
ready, with perfect good-humor, and an unbiased regard to the public weal, to execute the
resolutions or decrees of the general authority. The reverse of this results from the constitution of
human nature.

If, therefore, the measures of the Confederacy cannot be executed without the intervention of the
particular administrations, there will be little prospect of their being executed at all. The rulers of the
respective members, whether they have a constitutional right to do it or not, will undertake to judge
of the propriety of the measures themselves. They will consider the conformity of the thing proposed
or required to their immediate interests or aims; the momentary conveniences or inconveniences
that would attend its adoption. All this will be done; and in a spirit of interested and suspicious
scrutiny, without that knowledge of national circumstances and reasons of state, which is essential to
a right judgment, and with that strong predilection in favor of local objects, which can hardly fail to
mislead the decision. The same process must be repeated in every member of which the body is
constituted; and the execution of the plans, framed by the councils of the whole, will always fluctuate
on the discretion of the ill-informed and prejudiced opinion of every part. Those who have been
conversant in the proceedings of popular assemblies; who have seen how difficult it often is, where
there is no exterior pressure of circumstances, to bring them to harmonious resolutions on important
points, will readily conceive how impossible it must be to induce a number of such assemblies,
deliberating at a distance from each other, at different times, and under different impressions, long to
co-operate in the same views and pursuits.

In our case, the concurrence of thirteen distinct sovereign wills is requisite, under the Confederation,
to the complete execution of every important measure that proceeds from the Union. It has

happened as was to have been foreseen. [figificastires of tfie Unionhave ot beenexecutedithe

4 Why do we have government? Because man'’s passions will disregard reason and justice unless held
in check by law and punishment.

4 The inappropriate things people do when in a factious group would not be done individually.



Iengthi arrested alithe wheslsioftheationaligoverment, and brought them to an awful stand.

Congress at this time scarcely possess the means of keeping up the forms of administration, till the
States cThis delinquency cascaded , withdrawing support to the union until the whole “house of cards"
was ready to collapse.an have time to agree upon a more substantial substitute for the present
shadow of a federal government. Things did not come to this desperate extremity at once. The
causes which have been specified produced at first only unequal and disproportionate degrees of
compliance with the requisitions of the Union. The greater deficiencies of some States furnished the
pretext of example and the temptation of interest to the complying, or to the least delinquent States.
Why should we do more in proportion than those who are embarked with us in the same political
voyage? “’"Why should we consent to bear more than our proper share of the common burden?
These were suggestions which human selfishness could not withstand, and which even speculative
men, who looked forward to remote consequences, could not, without hesitation, combat. Each
State yielding to the persuasive voice of immediate interest or convenience has successively
withdrawn its support, till the frail and tottering edifice seems ready to fall upon our heads and to
crush us beneath its ruins.*®

Federalist No. 16

The Same Subject Continued: The Insufficiency of the Present Confederation to Preserve the
Union

From the New York Packet
Tuesday, December 4, 1787.

Author: Alexander Hamilton
To the People of the State of New York:

THE tendency of the principle of legislation for States, or communities, in their political capacities, as it
has been exemplified by the experiment we have made of it, is equally attested by the events which have
befallen all other governments of the confederate kind, of which we have any account, in exact proportion
to its prevalence in those systems. The confirmations of this fact will be worthy of a distinct and particular
examination. | shall content myself with barely observing here, that of all the confederacies of antiquity,
which history has handed down to us, the Lycian and Achaean leagues, as far as there remain vestiges of
them, appear to have been most free from the fetters of that mistaken principle, and were accordingly
those which have best deserved, and have most liberally received, the applauding suffrages of political
writers.

This exceptionable principle may, as truly as emphatically, be styled the parent of anarchy: It has been
seen that delinquencies in the members of the Union are its natural and necessary offspring; and that

46 States have not complied with their responsibilities to the national government under the Articles and
brought the national government to a halt.

47 Those states that did not comply with their requirement to supply the union, influenced other states to
become delinquent because why, think they , should they carry more of the burden.

48 This delinquency cascaded , withdrawing support to the union until the whole “house of cards" was
ready to collapse.



whenever they happen, the only constitutional remedy is force, and the immediate effect of the use of it,
civil war.

It remains to inquire how far so odious an engine of government, in its application to us, would even be
capable of answering its end. If there should not be a large army constantly at the disposal of the national
government it would either not be able to employ force at all, or, when this could be done, it would amount
to a war between parts of the Confederacy concerning the infractions of a league, in which the strongest
combination would be most likely to prevail, whether it consisted of those who supported or of those who
resisted the general authority. It would rarely happen that the delinquency to be redressed would be
confined to a single member, and if there were more than one who had neglected their duty, similarity of
situation would induce them to unite for common defense. Independent of this motive of sympathy, if a
large and influential State should happen to be the aggressing member, it would commonly have weight
enough with its neighbors to win over some of them as associates to its cause. Specious arguments of
danger to the common liberty could easily be contrived; plausible excuses for the deficiencies of the party
could, without difficulty, be invented to alarm the apprehensions, inflame the passions, and conciliate the
good-will, even of those States which were not chargeable with any violation or omission of duty. This
would be the more likely to take place, as the delinquencies of the larger members might be expected
sometimes to proceed from an ambitious premeditation in their rulers, with a view to getting rid of all
external control upon their designs of personal aggrandizement; the better to effect which it is presumable
they would tamper beforehand with leading individuals in the adjacent States. If associates could not be
found at home, recourse would be had to the aid of foreign powers, who would seldom be disinclined to
encouraging the dissensions of a Confederacy, from the firm union of which they had so much to fear.
When the sword is once drawn, the passions of men observe no bounds of moderation. The suggestions
of wounded pride, the instigations of irritated resentment, would be apt to carry the States against which
the arms of the Union were exerted, to any extremes necessary to avenge the affront or to avoid the
disgrace of submission. The first war of this kind would probably terminate in a dissolution of the Union.

This may be considered as the violent death of the Confederacy. Its more natural death is what we now
seem to be on the point of experiencing, if the federal system be not speedily renovated in a more
substantial form. It is not probable, considering the genius of this country, that the complying States would
often be inclined to support the authority of the Union by engaging in a war against the non-complying
States. They would always be more ready to pursue the milder course of putting themselves upon an
equal footing with the delinquent members by an imitation of their example. And the guilt of all would thus
become the security of all. Our past experience has exhibited the operation of this spirit in its full light.
There would, in fact, be an insuperable difficulty in ascertaining when force could with propriety be
employed. In the article of pecuniary contribution, which would be the most usual source of delinquency;, it
would often be impossible to decide whether it had proceeded from disinclination or inability. The
pretense of the latter would always be at hand. And the case must be very flagrant in which its fallacy
could be detected with sufficient certainty to justify the harsh expedient of compulsion. It is easy to see
that this problem alone, as often as it should occur, would open a wide field for the exercise of factious
views, of partiality, and of oppression, in the majority that happened to prevail in the national council.

It seems to require no pains to prove that the States ought not to prefer a national Constitution which
could only be kept in motion by the instrumentality of a large army continually on foot to execute the
ordinary requisitions or decrees of the government. And yet this is the plain alternative involved by those
who wish to deny it the power of extending its operations to individuals. Such a scheme, if practicable at
all, would instantly degenerate into a military despotism; but it will be found in every light impracticable.
The resources of the Union would not be equal to the maintenance of an army considerable enough to
confine the larger States within the limits of their duty; nor would the means ever be furnished of forming
such an army in the first instance. Whoever considers the populousness and strength of several of these



States singly at the present juncture, and looks forward to what they will become, even at the distance of
half a century, will at once dismiss as idle and visionary any scheme which aims at regulating their
movements by laws to operate upon them in their collective capacities, and to be executed by a coercion
applicable to them in the same capacities. A project of this kind is little less romantic than the
monster-taming spirit which is attributed to the fabulous heroes and demi-gods of antiquity.

Even in those confederacies which have been composed of members smaller than many of our counties,
the principle of legislation for sovereign States, supported by military coercion, has never been found
effectual. It has rarely been attempted to be employed, but against the weaker members; and in most
instances attempts to coerce the refractory and disobedient have been the signals of bloody wars, in
which one half of the confederacy has displayed its banners against the other half.

The result of these observations to an intelligent mind must be clearly this, that if it be possible at any rate
to construct a federal government capable of regulating the common concerns and preserving the general
tranquillity, it must be founded, as to the objects committed to its care, upon the reverse of the principle
contended for by the opponents of the proposed Constitution. It must carry its agency to the persons of
the citizens. It must stand in need of no intermediate legislations; but must itself be empowered to employ
the arm of the ordinary magistrate to execute its own resolutions. The majesty of the national authority
must be manifested through the medium of the courts of justice. The government of the Union, like that of
each State, must be able to address itself immediately to the hopes and fears of individuals; and to attract
to its support those passions which have the strongest influence upon the human heart. It must, in short,
possess all the means, and have aright to resort to all the methods, of executing the powers with which it
is intrusted, that are possessed and exercised by the government of the particular States.

To this reasoning it may perhaps be objected, that if any State should be disaffected to the authority of the
Union, it could at any time obstruct the execution of its laws, and bring the matter to the same issue of
force, with the necessity of which the opposite scheme is reproached.

The pausibility of this objection will vanish the moment we advert to the essential difference between a
mere NON-COMPLIANCE and a DIRECT and ACTIVE RESISTANCE. If the interposition of the State
legislatures be necessary to give effect to a measure of the Union, they have only NOT TO ACT, or to
ACT EVASIVELY, and the measure is defeated. This neglect of duty may be disguised under affected but
unsubstantial provisions, so as not to appear, and of course not to excite any alarm in the people for the
safety of the Constitution. The State leaders may even make a merit of their surreptitious invasions of it
on the ground of some temporary convenience, exemption, or advantage.

But if the execution of the laws of the national government should not require the intervention of the State
legislatures, if they were to pass into immediate operation upon the citizens themselves, the particular
governments could not interrupt their progress without an open and violent exertion of an unconstitutional
power. No omissions nor evasions would answer the end. They would be obliged to act, and in such a
manner as would leave no doubt that they had encroached on the national rights. An experiment of this
nature would always be hazardous in the face of a constitution in any degree competent to its own
defense, and of a people enlightened enough to distinguish between a legal exercise and an illegal
usurpation of authority. The success of it would require not merely a factious majority in the legislature,
but the concurrence of the courts of justice and of the body of the people. If the judges were not
embarked in a conspiracy with the legislature, they would pronounce the resolutions of such a majority to
be contrary to the supreme law of the land, unconstitutional, and void. If the people were not tainted with
the spirit of their State representatives, they, as the natural guardians of the Constitution, would throw
their weight into the national scale and give it a decided preponderancy in the contest. Attempts of this



kind would not often be made with levity or rashness, because they could seldom be made without
danger to the authors, unless in cases of a tyrannical exercise of the federal authority.*°

If opposition to the national government should arise from the disorderly conduct of refractory or seditious
individuals, it could be overcome by the same means which are daily employed against the same evil
under the State governments. The magistracy, being equally the ministers of the law of the land, from
whatever source it might emanate, would doubtless be as ready to guard the national as the local
regulations from the inroads of private licentiousness. As to those partial commotions and insurrections,
which sometimes disquiet society, from the intrigues of an inconsiderable faction, or from sudden or
occasional illhumors that do not infect the great body of the community the general government could
command more extensive resources for the suppression of disturbances of that kind than would be in the
power of any single member. And as to those mortal feuds which, in certain conjunctures, spread a
conflagration through a whole nation, or through a very large proportion of it, proceeding either from
weighty causes of discontent given by the government or from the contagion of some violent popular
paroxysm, they do not fall within any ordinary rules of calculation. When they happen, they commonly
amount to revolutions and dismemberments of empire. No form of government can always either avoid or
control them. It is in vain to hope to guard against events too mighty for human foresight or precaution,
and it would be idle to object to a government because it could not perform impossibilities.

PUBLIUS.
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The Same Subject Continued: The Insufficiency of the Present Confederation to Preserve the
Union

For the Independent Journal
Tuesday, December 4, 1787.

Author: Alexander Hamilton
To the People of the State of New York:

AN OBJECTION, of a nature different from that which has been stated and answered, in my last address,
may perhaps be likewise urged against the principle of legislation for the individual citizens of America. It
may be said that it would tend to render the government of the Union too powerful, and to enable it to
absorb those residuary authorities, which it might be judged proper to leave with the States for local
purposes. Allowing the utmost latitude to the love of power which any reasonable man can require, |
confess | am at a loss to discover what temptation the persons intrusted with the administration of the
general government could ever feel to divest the States of the authorities of that description. The
regulation of the mere domestic police of a State appears to me to hold out slender allurements to
ambition. Commerce, finance, negotiation, and war seem to comprehend all the objects which have
charms for minds governed by that passion; and all the powers necessary to those objects ought, in the

4 Proper national laws would apply directly to the citizens of the states. If a state legislature passed a
law opposing it, their judiciary would have to strike it down as unconstitutional; but if the legislature and
judiciary were in league, the people, as guardians of the Constitution, would then have to side with the
national government, unless the federal law was unconstitutional.



first instance, to be lodged in the national depository. The administration of private justice between the
citizens of the same State, the supervision of agriculture and of other concerns of a similar nature, all
those things, in short, which are proper to be provided for by local legislation, can never be desirable
cares of a general jurisdiction.® It is therefore improbable that there should exist a disposition in the
federal councils to usurp the powers with which they are connected; because the attempt to exercise
those powers would be as troublesome as it would be nugatory; and the possession of them, for that
reason, would contribute nothing to the dignity, to the importance, or to the splendor of the national
government.

But let it be admitted, for argument's sake, that mere wantonness and lust of domination would be
sufficient to beget that disposition; still it may be safely affirmed, that the sense of the constituent body of
the national representatives, or, in other words, the people of the several States, would control the

indulgence of so extravagant an appetite. [ IEIIEISNSISNNOII OIS USSR

BIEEEES > The proof of this proposition turns upon the greater degree of influence which the State
governments if they administer their affairs with uprightness and prudence, will generally possess over
the people; a circumstance which at the same time teaches us that there is an inherent and intrinsic
weakness in all federal constitutions; and that too much pains cannot be taken in their organization, to
give them all the force which is compatible with the principles of liberty.

The superiority of influence in favor of the particular governments would result partly from the diffusive
construction of the national government, but chiefly from the nature of the objects to which the attention of
the State administrations would be directed.

It is a known fact in human nature, that its affections are commonly weak in proportion to the distance or
diffusiveness of the object. Upon the same principle that a man is more attached to his family than to his
neighborhood, to his neighborhood than to the community at large, the people of each State would be apt
to feel a stronger bias towards their local governments than towards the government of the Union;
52unless the force of that principle should be destroyed by a much better administration of the latter.

This strong propensity of the human heart would find powerful auxiliaries in the objects of State
regulation.

The variety of more minute interests, which will necessarily fall under the superintendence of the local
administrations, and which will form so many rivulets of influence, running through every part of the
society, cannot be particularized, without involving a detail too tedious and uninteresting to compensate
for the instruction it might afford.

There is one transcendant advantage belonging to the province of the State governments, which alone
suffices to place the matter in a clear and satisfactory light,--I mean the ordinary administration of criminal
and civil justice. This, of all others, is the most powerful, most universal, and most attractive source of
popular obedience and attachment. It is that which, being the immediate and visible guardian of life and
property, having its benefits and its terrors in constant activity before the public eye, regulating all those
personal interests and familiar concerns to which the sensibility of individuals is more immediately awake,
contributes, more than any other circumstance, to impressing upon the minds of the people, affection,
esteem, and reverence towards the government. This great cement of society, which will diffuse itself

50 All concerns of a local nature would not be a concern of the federal government.
5! It should be easier for the state governments to take away Federal power than vice versa.

%2 \We are more connected to objects closer to us. Citizens feel closer to state governments than they do
to the Federal



almost wholly through the channels of the particular governments, independent of all other causes of
influence, would insure them so decided an empire over their respective citizens as to render them at all
times a complete counterpoise, and, not unfrequently, dangerous rivals to the power of the Union.

The operations of the national government, on the other hand, falling less immediately under the
observation of the mass of the citizens, the benefits derived from it will chiefly be perceived and attended
to by speculative men. Relating to more general interests, they will be less apt to come home to the
feelings of the people; and, in proportion, less likely to inspire an habitual sense of obligation, and an
active sentiment of attachment.

The reasoning on this head has been abundantly exemplified by the experience of all federal constitutions
with which we are acquainted, and of all others which have borne the least analogy to them.

Though the ancient feudal systems were not, strictly speaking, confederacies, yet they partook of the
nature of that species of association. There was a common head, chieftain, or sovereign, whose authority
extended over the whole nation; and a number of subordinate vassals, or feudatories, who had large
portions of land allotted to them, and numerous trains of INFERIOR vassals or retainers, who occupied
and cultivated that land upon the tenure of fealty or obedience, to the persons of whom they held it. Each
principal vassal was a kind of sovereign, within his particular demesnes. The consequences of this
situation were a continual opposition to authority of the sovereign, and frequent wars between the great
barons or chief feudatories themselves. The power of the head of the nation was commonly too weak,
either to preserve the public peace, or to protect the people against the oppressions of their immediate
lords. This period of European affairs is emphatically styled by historians, the times of feudal anarchy.

When the sovereign happened to be a man of vigorous and warlike temper and of superior abilities, he
would acquire a personal weight and influence, which answered, for the time, the purpose of a more
regular authority. But in general, the power of the barons triumphed over that of the prince; and in many
instances his dominion was entirely thrown off, and the great fiefs were erected into independent
principalities or States. In those instances in which the monarch finally prevailed over his vassals, his
success was chiefly owing to the tyranny of those vassals over their dependents. The barons, or nobles,
equally the enemies of the sovereign and the oppressors of the common people, were dreaded and
detested by both; till mutual danger and mutual interest effected a union between them fatal to the power
of the aristocracy. Had the nobles, by a conduct of clemency and justice, preserved the fidelity and
devotion of their retainers and followers, the contests between them and the prince must almost always
have ended in their favor, and in the abridgment or subversion of the royal authority.

This is not an assertion founded merely in speculation or conjecture. Among other illustrations of its truth
which might be cited, Scotland will furnish a cogent example. The spirit of clanship which was, at an early
day, introduced into that kingdom, uniting the nobles and their dependants by ties equivalent to those of
kindred, rendered the aristocracy a constant overmatch for the power of the monarch, till the incorporation
with England subdued its fierce and ungovernable spirit, and reduced it within those rules of subordination
which a more rational and more energetic system of civil polity had previously established in the latter
kingdom.

The separate governments in a confederacy may aptly be compared with the feudal baronies; with this
advantage in their favor, that from the reasons already explained, they will generally possess the
confidence and good-will of the people, and with so important a support, will be able effectually to oppose
all encroachments of the national government. It will be well if they are not able to counteract its legitimate
and necessary authority. The points of similitude consist in the rivalship of power, applicable to both, and
in the CONCENTRATION of large portions of the strength of the community into particular DEPOSITS, in
one case at the disposal of individuals, in the other case at the disposal of political bodies.



A concise review of the events that have attended confederate governments will further illustrate this
important doctrine; an inattention to which has been the great source of our political mistakes, and has
given our jealousy a direction to the wrong side. This review shall form the subject of some ensuing
papers.
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The Same Subject Continued: Concerning the General Power of Taxation

From the Daily Advertiser
Thursday, January 3, 1788.

Author: Alexander Hamilton
To the People of the State of New York:

ALTHOUGH | am of opinion that there would be no real danger of the consequences which seem to
be apprehended to the State governments from a power in the Union to control them in the levies of
money, because | am persuaded that the sense of the people, the extreme hazard of provoking the
resentments of the State governments, and a conviction of the utility and necessity of local
administrations for local purposes, would be a complete barrier against the oppressive use of such a
power; yet | am willing here to allow, in its full extent, the justness of the reasoning which requires
that the individual States should possess an independent and uncontrollable authority to raise their
own revenues for the supply of their own wants. And making this concession, | affirm that (with the
sole exception of duties on imports and exports) they would, under the plan of the convention, retain
that authority in the most absolute and unqualified sense; and that an attempt on the part of the
national government to abridge them in the exercise of it, would be a violent assumption of power,
unwarranted by any article or clause of its Constitution.

An entire consolidation of the States into one complete national sovereignty would imply an entire
subordination of the parts; and whatever powers might remain in them, would be altogether
dependent on the general will. But as the plan of the convention aims only at a partial union or
consolidation, the State governments would clearly retain all the rights of sovereignty which they
before had, and which were not, by that act, EXCLUSIVELY delegated to the United States. **This
exclusive delegation, or rather this alienation, of State sovereignty, would only exist in three cases:
where the Constitution in express terms granted an exclusive authority to the Union; where it granted
in one instance an authority to the Union, and in another prohibited the States from exercising the
like authority; and where it granted an authority to the Union, to which a similar authority in the
States would be absolutely and totally CONTRADICTORY and REPUGNANT. | use these terms to
distinguish this last case from another which might appear to resemble it, but which would, in fact, be
essentially different; | mean where the exercise of a concurrent jurisdiction might be productive of
occasional interferences in the POLICY of any branch of administration, but would not imply any

% The purpose of the Constitution was not to consolidate all the States into one, but that the States
retained total sovereignty except for those powers exclusively delegated to the US Government.



direct contradiction or repugnancy in point of constitutional authority. These three cases of exclusive
jurisdiction in the federal government may be exemplified by the following instances: The last clause
but one in the eighth section of the first article provides expressly that Congress shall exercise
"EXCLUSIVE LEGISLATION" over the district to be appropriated as the seat of government. This
answers to the first case. The first clause of the same section empowers Congress "TO LAY AND
COLLECT TAXES, DUTIES, IMPOSTS AND EXCISES"; and the second clause of the tenth section
of the same article declares that, "NO STATE SHALL, without the consent of Congress, LAY ANY
IMPOSTS OR DUTIES ON IMPORTS OR EXPORTS, except for the purpose of executing its
inspection laws." Hence would result an exclusive power in the Union to lay duties on imports and
exports, with the particular exception mentioned; but this power is abridged by another clause, which
declares that no tax or duty shall be laid on articles exported from any State; in consequence of
which qualification, it now only extends to the DUTIES ON IMPORTS. This answers to the second
case. The third will be found in that clause which declares that Congress shall have power "to
establish an UNIFORM RULE of naturalization throughout the United States." This must necessarily
be exclusive; because if each State had power to prescribe a DISTINCT RULE, there could not be a
UNIFORM RULE.

A case which may perhaps be thought to resemble the latter, but which is in fact widely different,
affects the question immediately under consideration. | mean the power of imposing taxes on all
articles other than exports and imports. This, | contend, is manifestly a concurrent and coequal
authority in the United States and in the individual States. There is plainly no expression in the
granting clause which makes that power EXCLUSIVE in the Union. There is no independent clause
or sentence which prohibits the States from exercising it. So far is this from being the case, that a
plain and conclusive argument to the contrary is to be deduced from the restraint laid upon the
States in relation to duties on imports and exports. This restriction implies an admission that, if it
were not inserted, the States would possess the power it excludes; and it implies a further
admission, that as to all other taxes, the authority of the States remains undiminished. In any other
view it would be both unnecessary and dangerous; it would be unnecessary, because if the grant to
the Union of the power of laying such duties implied the exclusion of the States, or even their
subordination in this particular, there could be no need of such a restriction; it would be dangerous,
because the introduction of it leads directly to the conclusion which has been mentioned, and which,
if the reasoning of the objectors be just, could not have been intended; | mean that the States, in all
cases to which the restriction did not apply, would have a concurrent power of taxation with the
Union. The restriction in question amounts to what lawyers call a NEGATIVE PREGNANT that is, a
NEGATION of one thing, and an AFFIRMANCE of another; a negation of the authority of the States
to impose taxes on imports and exports, and an affirmance of their authority to impose them on all
other articles. It would be mere sophistry to argue that it was meant to exclude them ABSOLUTELY
from the imposition of taxes of the former kind, and to leave them at liberty to lay others SUBJECT
TO THE CONTROL of the national legislature. The restraining or prohibitory clause only says, that
they shall not, WITHOUT THE CONSENT OF CONGRESS, lay such duties; and if we are to
understand this in the sense last mentioned, the Constitution would then be made to introduce a
formal provision for the sake of a very absurd conclusion; which is, that the States, WITH THE
CONSENT of the national legislature, might tax imports and exports; and that they might tax every
other article, UNLESS CONTROLLED by the same body. If this was the intention, why not leave it, in
the first instance, to what is alleged to be the natural operation of the original clause, conferring a
general power of taxation upon the Union? It is evident that this could not have been the intention,
and that it will not bear a construction of the kind.



As to a supposition of repugnancy between the power of taxation in the States and in the Union, it
cannot be supported in that sense which would be requisite to work an exclusion of the States. It is,
indeed, possible that a tax might be laid on a particular article by a State which might render it
INEXPEDIENT that thus a further tax should be laid on the same article by the Union; but it would
not imply a constitutional inability to impose a further tax. The quantity of the imposition, the
expediency or inexpediency of an increase on either side, would be mutually questions of prudence;
but there would be involved no direct contradiction of power. The particular policy of the national and
of the State systems of finance might now and then not exactly coincide, and might require
reciprocal forbearances. It is not, however a mere possibility of inconvenience in the exercise of
powers, but an immediate constitutional repugnancy that can by implication alienate and extinguish
a pre-existing right of sovereignty.

The necessity of a concurrent jurisdiction in certain cases results from the division of the sovereign
power; and the rule that all authorities, of which the States are not explicitly divested in favor of the
Union, remain with them in full vigor, is not a theoretical consequence of that division, but is clearly
admitted by the whole tenor of the instrument which contains the articles of the proposed
Constitution. We there find that, notwithstanding the affirmative grants of general authorities, there
has been the most pointed care in those cases where it was deemed improper that the like
authorities should reside in the States, to insert negative clauses prohibiting the exercise of them by
the States. The tenth section of the first article consists altogether of such provisions. This
circumstance is a clear indication of the sense of the convention, and furnishes a rule of
interpretation out of the body of the act, which justifies the position | have advanced and refutes
every hypothesis to the contrary.
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The Same Subject Continued: Concerning the General Power of Taxation

From the Daily Advertiser
Thursday, January 3, 1788

Author: Alexander Hamilton

To the People of the State of New York:

THE residue of the argument against the provisions of the Constitution in respect to taxation is
ingrafted upon the following clause. The last clause of the eighth section of the first article of the plan
under consideration authorizes the national legislature "to make all laws which shall be
NECESSARY and PROPER for carrying into execution THE POWERS by that Constitution vested in
the government of the United States, or in any department or officer thereof"; and the second clause
of the sixth article declares, "that the Constitution and the laws of the United States made IN



PURSUANCE THEREOF, and the treaties made by their authority shall be the SUPREME LAW of
the land, any thing in the constitution or laws of any State to the contrary notwithstanding."

These two clauses have been the source of much virulent invective and petulant declamation
against the proposed Constitution. They have been held up to the people in all the exaggerated
colors of misrepresentation as the pernicious engines by which their local governments were to be
destroyed and their liberties exterminated; as the hideous monster whose devouring jaws would
spare neither sex nor age, nor high nor low, nor sacred nor profane; and yet, strange as it may
appear, after all this clamor, to those who may not have happened to contemplate them in the same
light, it may be affirmed with perfect confidence that the constitutional operation of the intended
government would be precisely the same, if these clauses were entirely obliterated, as if they were
repeated in every article. They are only declaratory of a truth which would have resulted by
necessary and unavoidable implication from the very act of constituting a federal government, and
vesting it with certain specified powers. This is so clear a proposition, that moderation itself can
scarcely listen to the railings which have been so copiously vented against this part of the plan,
without emotions that disturb its equanimity.

What is a power, but the ability or faculty of doing a thing? What is the ability to do a thing, but the
power of employing the MEANS necessary to its execution? What is a LEGISLATIVE power, but a
power of making LAWS? What are the MEANS to execute a LEGISLATIVE power but LAWS? What
is the power of laying and collecting taxes, but a LEGISLATIVE POWER, or a power of MAKING
LAWS, to lay and collect taxes? What are the propermeans of executing such a power, but
NECESSARY and PROPER laws?%

This simple train of inquiry furnishes us at once with a test by which to judge of the true nature of the
clause complained of. It conducts us to this palpable truth, that a power to lay and collect taxes must
be a power to pass all laws NECESSARY and PROPER for the execution of that power; and what
does the unfortunate and culumniated provision in question do more than declare the same truth, to
wit, that the national legislature, to whom the power of laying and collecting taxes had been
previously given, might, in the execution of that power, pass all laws NECESSARY and PROPER to

carry it into cffect? | have applied these observations thus particularly to the power of taxation,
authorities proposed to be conferred upon the Union. But the same process will lead to the same

S S S S ENNASNOSRSHINNS >/ it is EXPRESSLY to execute

these powers that the sweeping clause, as it has been affectedly called, authorizes the national
legislature to pass all NECESSARY and PROPER laws. If there is any thing exceptionable, it must
be sought for in the specific powers upon which this general declaration is predicated. The
declaration itself, though it may be chargeable with tautology or redundancy, is at least perfectly
harmless.

% In the instance of taxing, the legislature has the power to pass tax laws. The laws needed to execute
the taxing power are called necessary and proper laws.

% The power to tax is the most important of authorities given to the federal government. The same
procedure will be followed by every other federal power, i.e., passing laws necessary and proper to carry
out that federal power



But SUSPICION may ask, Why then was it introduced? The answer is, that it could only have been
done for greater caution, and to guard against all cavilling refinements in those who might hereafter
feel a disposition to curtail and evade the legitimate authorities of the Union. The Convention
probably foresaw, what it has been a principal aim of these papers to inculcate, that the danger
which most threatens our political welfare is that the State governments will finally sap the
foundations of the Union; and might therefore think it necessary, in so cardinal a point, to leave
nothing to construction. Whatever may have been the inducement to it, the wisdom of the precaution
is evident from the cry which has been raised against it; as that very cry betrays a disposition to
question the great and essential truth which it is manifestly the object of that provision to declare.

But it may be again asked, Who is to judge of the NECESSITY and PROPRIETY of the laws to be
passed for executing the powers of the Union? | answer, first, that this question arises as well and as
fully upon the simple grant of those powers as upon the declaratory clause; and | answer, in the
second place, that the national government, like every other, must judge, in the first instance, of the
proper exercise of its powers, and its constituents in the last. If the federal government should
overpass the just bounds of its authority and make a tyrannical use of its powers, the people, whose
creature it is, must appeal to the standard they have formed, andtake such measures to redress the
injury done to the Constitution >°as the exigency may suggest and prudence justify. The propriety of
a law, in a constitutional light, must always be determined by the nature of the powers upon which it
is founded. *’Suppose, by some forced constructions of its authority (which, indeed, cannot easily be
imagined), the Federal legislature should attempt to vary the law of descent in any State, would it not
be evident that, in making such an attempt, it had exceeded its jurisdiction, and infringed upon that
of the State? Suppose, again, that upon the pretense of an interference with its revenues, it should
undertake to abrogate a landtax imposed by the authority of a State; would it not be equally evident
that this was an invasion of that concurrent jurisdiction in respect to this species of tax, which its
Constitution plainly supposes to exist in the State governments? If there ever should be a doubt on
this head, the credit of it will be entirely due to those reasoners who, in the imprudent zeal of their
animosity to the plan of the convention, have labored to envelop it in a cloud calculated to obscure
the plainest and simplest truths.

But it is said that the laws of the Union are to be the SUPREME LAW of the land. **But what

inference can be drawn from this, or what would they amount to, if they were not to be supreme? It is
evident they would amount to nothing. A LAW, by the very meaning of the term, includes supremacy.
It is a rule which those to whom it is prescribed are bound to observe. This results from every
political association. If individuals enter into a state of society, the laws of that society must be the
supreme regulator of their conduct. If a number of political societies enter into a larger political
society, the laws which the latter may enact, pursuant to the powers intrusted to it by its constitution,
must necessarily be supreme over those societies,> and the individuals of whom they are

% |f the federal government passes laws which exceed its authority and deems them necessary and
proper then the people must protect the Constitution.

5 Whether a law is proper is determined by whether it is within the scope of the Power it is serving

%8 The Supremacy Clause declares that federal law supersedes state law.

% When smaller governmental units form a larger society then the laws of that entity must overrule the
smaller units but only for those areas entrusted to it.



composed. It would otherwise be a mere treaty, dependent on the good faith of the parties, and not a
goverment, which is only another word for POLITICAL POWER AND SUPREMACY. But it will not
follow from this doctrine that acts of the large society which are NOT PURSUANT to its constitutional
powers, but which are invasions of the residuary authorities of the smaller societies, will become the
supreme law of the land. These will be merely acts of usurpation,®®and will deserve to be treated as
such. Hence we perceive that the clause which declares the supremacy of the laws of the Union, like
the one we have just before considered, only declares a truth, which flows immediately and
necessarily from the institution of a federal government. It will not, | presume, have escaped
observation, that it EXPRESSLY confines this supremacy to laws made PURSUANT TO THE
CONSTITUTION; which | mention merely as an instance of caution in the convention; since that
limitation would have been to be understood, though it had not been expressed.

[Though a law, therefore, laying a tax for the use of the United States would be supremegRicRaEII(=]

and could not legally be opposed or controlled, yet a law for abrogating or preventing the collection

supreme law of the land, but a usurpation of power not granted by the ConstitutionAEACREIR-ER=11

improper accumulation of taxes on the same object might tend to render the collection difficult or
precarious, this would be a mutual inconvenience, not arising from a superiority or defect of power
on either side, but from an injudicious exercise of power by one or the other, in a manner equally
disadvantageous to both. It is to be hoped and presumed, however, that mutual interest would
dictate a concert in this respect which would avoid any material inconvenience. The inference from
the whole is, that the individual States would, under the proposed Constitution, retain an
independent and uncontrollable authority to raise revenue to any extent of which they may stand in
need, by every kind of taxation, except duties on imports and exports. It will be shown in the next
paper that this CONCURRENT JURISDICTION in the article of taxation was the only admissible
substitute for an entire subordination, in respect to this branch of power, of the State authority to that
of the Union.
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The Conformity of the Plan to Republican Principles
For the Independent Journal.
Author: James Madison

To the People of the State of New York:

% However, if the larger unit acts outside the powers delegated to it, then it is unlawfully taking power that
it does not have

% The Federal government could pass a tax law; however, it couldn’t prevent a state from passing a tax
law. This would be a usurpation of power.



THE last paper having concluded the observations which were meant to introduce a candid survey
of the plan of government reported by the convention, we now proceed to the execution of that part
of our undertaking.

The first question that offers itself is, whether the general form and aspect of the government be
strictly republican. It is evident that no other form would be reconcilable with the genius of the people
of America; with the fundamental principles of the Revolution; or with that honorable determination
which animates every votary of freedom, to rest all our political experiments on the capacity of
mankind for self-government. If the plan of the convention, therefore, be found to depart from the
republican character, its advocates must abandon it as no longer defensible.

What, then, are the distinctive characters of the republican form? Were an answer to this question to
be sought, not by recurring to principles, but in the application of the term by political writers, to the
constitution of different States, no satisfactory one would ever be found. Holland, in which no particle
of the supreme authority is derived from the people, has passed almost universally under the
denomination of a republic. The same title has been bestowed on Venice, where absolute power
over the great body of the people is exercised, in the most absolute manner, by a small body of
hereditary nobles. Poland, which is a mixture of aristocracy and of monarchy in their worst forms,
has been dignified with the same appellation. The government of England, which has one republican
branch only, combined with an hereditary aristocracy and monarchy, has, with equal impropriety,
been frequently placed on the list of republics. These examples, which are nearly as dissimilar to
each other as to a genuine republic, show the extreme inaccuracy with which the term has been
used in political disquisitions.

If we resort for a criterion to the different principles on which different forms of government are
established, we may define a republic to be, or at least may bestow that name on, a government
which derives all its powers directly or indirectly from the great body of the people, and is
administered by persons holding their offices during pleasure, for a limited period, or during good
behavior. It is ESSENTIAL to such a government that it be derived from the great body of the society,
not from an inconsiderable proportion, or a favored class of it; otherwise a handful of tyrannical
nobles, exercising their oppressions by a delegation of their powers, might aspire to the rank of
republicans, and claim for their government the honorable title of republic. It is SUFFICIENT for such
a government that the persons administering it be appointed, either directly or indirectly, by the
people; and that they hold their appointments by either of the tenures just specified; otherwise every
government in the United States, as well as every other popular government that has been or can be
well organized or well executed, would be degraded from the republican character. According to the
constitution of every State in the Union, some or other of the officers of government are appointed
indirectly only by the people. According to most of them, the chief magistrate himself is so appointed.
And according to one, this mode of appointment is extended to one of the co-ordinate branches of
the legislature. According to all the constitutions, also, the tenure of the highest offices is extended to
a definite period, and in many instances, both within the legislative and executive departments, to a
period of years. According to the provisions of most of the constitutions, again, as well as according
to the most respectable and received opinions on the subject, the members of the judiciary
department are to retain their offices by the firm tenure of good behavior.

On comparing the Constitution planned by the convention with the standard here fixed, we perceive
at once that it is, in the most rigid sense, conformable to it. The House of Representatives, like that
of one branch at least of all the State legislatures, is elected immediately by the great body of the



people. The Senate, like the present Congress, and the Senate of Maryland, derives its appointment
indirectly from the people. The President is indirectly derived from the choice of the people,
according to the example in most of the States. Even the judges, with all other officers of the Union,
will, as in the several States, be the choice, though a remote choice, of the people themselves, the
duration of the appointments is equally conformable to the republican standard, and to the model of
State constitutions The House of Representatives is periodically elective, as in all the States; and for
the period of two years, as in the State of South Carolina. The Senate is elective, for the period of six
years; which is but one year more than the period of the Senate of Maryland, and but two more than
that of the Senates of New York and Virginia. The President is to continue in office for the period of
four years; as in New York and Delaware, the chief magistrate is elected for three years, and in
South Carolina for two years. In the other States the election is annual. In several of the States,
however, no constitutional provision is made for the impeachment of the chief magistrate. And in
Delaware and Virginia he is not impeachable till out of office. The President of the United States is
impeachable at any time during his continuance in office. The tenure by which the judges are to hold
their places, is, as it unquestionably ought to be, that of good behavior. The tenure of the ministerial
offices generally, will be a subject of legal regulation, conformably to the reason of the case and the
example of the State constitutions.

Could any further proof be required of the republican complexion of this system, the most decisive
one might be found in its absolute prohibition of titles of nobility, both under the federal and the State
governments; and in its express guaranty of the republican form to each of the latter.

"But it was not sufficient," say the adversaries of the proposed Constitution, "for the convention to
adhere to the republican form. They ought, with equal care, to have preserved the FEDERAL form,
which regards the Union as a CONFEDERACY of sovereign states; instead of which, they have
framed a NATIONAL government, which regards the Union as a CONSOLIDATION of the States.®?
And it is asked by what authority this bold and radical innovation was undertaken? The handle which
has been made of this objection requires that it should be examined with some precision.

Without inquiring into the accuracy of the distinction on which the objection is founded, it will be
necessary to a just estimate of its force, first, to ascertain the real character of the government in
question; secondly, to inquire how far the convention were authorized to propose such a
government; and thirdly, how far the duty they owed to their country could supply any defect of
regular authority.

First. In order to ascertain the real character of the government, it may be considered in relation to
the foundation on which it is to be established; to the sources from which its ordinary powers are to
be drawn; to the operation of those powers; to the extent of them; and to the authority by which
future changes in the government are to be introduced.

On examining the first relation, it appears, on one hand, that the Constitution is to be founded on the
assent and ratification of the people of America, given by deputies elected for the special purpose;

but, on the other, that this assent and IS OISO
composing one entire nation, but as composing the distinct and independent States to which they

respectively belong. It is to be the assent and ratification of the several States, derived from the

2 Those opposed to the Constitution say it frames the union with a national characteristic not a
confederation of sovereign states, a consolidation of states into a big state.



supreme authority in each State, the authority of the people themselves. | SIS

That it will be a federal and not a national act, as these terms are understood by the objectors; the
act of the people, as forming so many independent States, not as forming one aggregate nation, is
obvious from this single consideration, that it is to result neither from the decision of a MAJORITY of
the people of the Union, nor from that of a MAJORITY of the States. It must result from the
UNANIMOUS assent of the several States that are parties to it, differing no otherwise from their
ordinary assent than in its being expressed, not by the legislative authority, but by that of the people
themselves. Were the people regarded in this transaction as forming one nation, the will of the
majority of the whole people of the United States would bind the minority, in the same manner as the
majority in each State must bind the minority; and the will of the majority must be determined either
by a comparison of the individual votes, or by considering the will of the majority of the States as
evidence of the will of a majority of the people of the United States. Neither of these rules have been

adopted. Each State, in ratifying the Constitution, is considered as a sovereign body, independent of
BB =nd only to be bound by its own voluntary act. In this relation, then, [T SHSINNSE
will, if established, be a FEDERAL, and not a NATIONAL constitution

The next relation is, to the sources from which the ordinary powers of government are to be derived.
The House of Representatives will derive its powers from the people *of America; and the people
will be represented in the same proportion, and on the same principle, as they are in the legislature
of a particular State. So far the government is NATIONAL, not FEDERAL. The Senate, on the other
hand, will derive its powers from the States, as political and coequal societies; and these will be
represented on the principle of equality in the Senate,® as they now are in the existing Congress. §8

compound source. The immediate election of the President is to be made by the States in their
political characters. The Viotesiallotied fothem are in a compound ratio, which Considersithem partiy
asidistinctand'coequalsocieties] partly as unequal members of the same society. The eventual

election, again, is to be made by that branch of the legislature which consists of the national
representatives; but in this particular act they are to be thrown into the form of individual delegations,

from so many distinct and coequal bodies politic. [Ffom this/aspect o the government it appears to
be of a mixed character,[presentingatieastas many FEDERALaS NATIONAL feattires:*

The difference betwRatification of the constitution itself was a federal not a national characteristic. One
state one voteeen a federal and national government, as it relates to the OPERATION OF THE
GOVERNMENT, is supposed to consist in this, that in the former the powers operate on the political
bodies composing the Confederacy, in their political capacities; in the latter, on the individual citizens
composing the nation, in their individual capacities. On trying the Constitution by this criterion, it falls
under the NATIONAL, not the FEDERAL character; though perhaps not so completely as has been
understood. In several cases, and particularly in the trial of controversies to which States may be
parties, they must be viewed and proceeded against in their collective and political capacities only.
So far the national countenance of the government on this side seems to be disfigured by a few

8 Ratification of the constitution itself was a federal not a national characteristic. One state one vote
% The House of Representatives is represented by population.
% The Senate is represented by each state equally.

% The election of the Executive to be part Federal by state and part National by population.



federal features. But this blemish is perhaps unavoidable in any plan; and the operation of the
government on the people, in their individual capacities, in its ordinary and most essential
proceedings, may, on the whole, designate it, in this relation, a NATIONAL government.

But if the government be national with regard to the OPERATION of its powers, it changes its aspect
again when we contemplate it in relation to the EXTENT of its powers. The idea of a national
government involves in it, not only an authority over the individual citizens, but an indefinite
supremacy over all persons and things, so far as they are objects of lawful government. Among a
people consolidated into one nation, this supremacy is completely vested in the national legislature.
Among communities united for particular purposes, it is vested partly in the general and partly in the
municipal legislatures. In the former case, all local authorities are subordinate to the supreme; and
may be controlled, directed, or abolished by it at pleasure. In the latter, the local or municipal
authorities form distinct and independent portions of the supremacy, no more subject, within their
respective spheres, to the general authority, than the general authority is subject to them, within its
own sphere. In this relation, then, the proposed government cannot be deemed a NATIONAL one;
since its jurisdiction extends to certain enumerated objects only, and leaves to the several States a
residuary and inviolable sovereignty over all other objects. It is true that in controversies relating to
the boundary between the two jurisdictions, the tribunal which is ultimately to decide, is to be
established under the general government. ¢’But this does not change the principle of the case. The
decision is to be impartially made, according to the rules of the Constitution; and all the usual and
most effectual precautions are taken to secure this impartiality. Some such tribunal is clearly
essential to prevent an appeal to the sword and a dissolution of the compact; and that it ought to be
established under the general rather than under the local governments, or, to speak more properly,
that it could be safely established under the first alone, is a position not likely to be combated.

If we try the Constitution by its last relation to the authority by which amendments are to be made,
we find it neither wholly NATIONAL nor wholly FEDERAL. Were it wholly national, the supreme and
ultimate authority would reside in the MAJORITY of the people of the Union; and this authority would
be competent at all times, like that of a majority of every national society, to alter or abolish its
established government. Were it wholly federal, on the other hand, the concurrence of each State in
the Union would be essential to every alteration that would be binding on all. The mode provided by
the plan of the convention is not founded on either of these principles. In requiring more than a
majority, and principles. In requiring more than a majority, and particularly in computing the
proportion by STATES, not by CITIZENS, it departs from the NATIONAL and advances towards the
FEDERAL character; in rendering the concurrence of less than the whole number of States
sufficient, it loses again the FEDERAL and partakes of the NATIONAL character.

The proposed Constitution, therefore, is, in strictness, neither a national nor a federal Constitution,
but a composition of both. In its foundation it is federal, not national; in the sources from which the
ordinary powers of the government are drawn, it is partly federal and partly national; in the operation
of these powers, it is national, not federal; in the extent of them, again, it is federal, not national; and,
finally, in the authoritative mode of introducing amendments, it is neither wholly federal nor wholly
national.

" The character of the federal government cannot be called national since its jurisdiction is only over
certain enumerated objects. It leaves the states with a sovereignty, that cannot be violated, over all other
objects.
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Restrictions on the Authority of the Several States

From the New York Packet
Friday, January 25, 1788.

Author: James Madison

To the People of the State of New York:

A FIFTH class of provisions in favor of the federal authority consists of the following restrictions on
the authority of the several States:1. "No State shall enter into any treaty, alliance, or confederation;
grant letters of marque and reprisal; coin money; emit bills of credit; make any thing but gold and
silver a legal tender in payment of debts; pass any bill of attainder, ex-post-facto law, or law
impairing the obligation of contracts; or grant any title of nobility. "The prohibition against treaties,
alliances, and confederations makes a part of the existing articles of Union; and for reasons which
need no explanation, is copied into the new Constitution. The prohibition of letters of marque is
another part of the old system, but is somewhat extended in the new. According to the former, letters
of marque could be granted by the States after a declaration of war; according to the latter, these
licenses must be obtained, as well during war as previous to its declaration, from the government of
the United States. This alteration is fully justified by the advantage of uniformity in all points which
relate to foreign powers; and of immediate responsibility to the nation in all those for whose conduct
the nation itself is to be responsible.

The right of coining money, which is here taken from the States, was left in their hands by the
Confederation, as a concurrent right with that of Congress, under an exception in favor of the
exclusive right of Congress to regulate the alloy and value. In this instance, also, the new provision
is an improvement on the old. Whilst the alloy and value depended on the general authority, a right
of coinage in the particular States could have no other effect than to multiply expensive mints and
diversify the forms and weights of the circulating pieces. The latter inconveniency defeats one
purpose for which the power was originally submitted to the federal head; and as far as the former
might prevent an inconvenient remittance of gold and silver to the central mint for recoinage, the end
can be as well attained by local mints established under the general authority.

The extension of the prohibition to bills of credit must give pleasure to every citizen, in proportion to
his love of justice and his knowledge of the true springs of public prosperity. The loss which America



has sustained since the peace, from the pestilent effects of paper money on the necessary
confidence between man and man, on the necessary confidence in the public councils, on the
industry and morals of the people, and on the character of republican government, constitutes an
enormous debt against the States chargeable with this unadvised measure, which must long remain
unsatisfied; or rather an accumulation of guilt, which can be expiated no otherwise than by a
voluntary sacrifice on the altar of justice, of the power which has been the instrument of it. In addition
to these persuasive considerations, it may be observed, that the same reasons which show the
necessity of denying to the States the power of regulating coin, prove with equal force that they
ought not to be at liberty to substitute a paper medium in the place of coin. Had every State a right to
regulate the value of its coin, there might be as many different currencies as States, and thus the
intercourse among them would be impeded; retrospective alterations in its value might be made, and
thus the citizens of other States be injured, and animosities be kindled among the States
themselves. The subjects of foreign powers might suffer from the same cause, and hence the Union
be discredited and embroiled by the indiscretion of a single member. No one of these mischiefs is
less incident to a power in the States to emit paper money, than to coin gold or silver. The power to
make any thing but gold and silver a tender in payment of debts, is withdrawn from the States, on
the same principle with that of issuing a paper currency. Bills of attainder, ex-post-facto laws, and
laws impairing the obligation of contracts, are contrary to the first principles of the social compact,
and to every principle of sound legislation. The two former are expressly prohibited by the
declarations prefixed to some of the State constitutions, and all of them are prohibited by the spirit
and scope of these fundamental charters. Our own experience has taught us, nevertheless, that
additional fences against these dangers ought not to be omitted. Very properly, therefore, have the
convention added this constitutional bulwark in favor of personal security and private rights; and | am
much deceived if they have not, in so doing, as faithfully consulted the genuine sentiments as the
undoubted interests of their constituents. The sober people of America are weary of the fluctuating
policy which has directed the public councils. They have seen with regret and indignation that
sudden changes and legislative interferences, in cases affecting personal rights, become jobs in the
hands of enterprising and influential speculators, and snares to the more-industrious and less
informed part of the community. They have seen, too, that one legislative interference is but the first
link of a long chain of repetitions, every subsequent interference being naturally produced by the
effects of the preceding. They very rightly infer, therefore, that some thorough reform is wanting,
which will banish speculations on public measures, inspire a general prudence and industry, and
give a regular course to the business of society. The prohibition with respect to titles of nobility is
copied from the articles of Confederation and needs no comment. 2. "No State shall, without the
consent of the Congress, lay any imposts or duties on imports or exports, except what may be
absolutely necessary for executing its inspection laws, and the net produce of all duties and imposts
laid by any State on imports or exports, shall be for the use of the treasury of the United States; and
all such laws shall be subject to the revision and control of the Congress. No State shall, without the
consent of Congress, lay any duty on tonnage, keep troops or ships of war in time of peace, enter
into any agreement or compact with another State, or with a foreign power, or engage in war unless
actually invaded, or in such imminent danger as will not admit of delay. "The restraint on the power
of the States over imports and exports is enforced by all the arguments which prove the necessity of
submitting the regulation of trade to the federal councils. It is needless, therefore, to remark further
on this head, than that the manner in which the restraint is qualified seems well calculated at once to
secure to the States a reasonable discretion in providing for the conveniency of their imports and
exports, and to the United States a reasonable check against the abuse of this discretion.



The remaining particulars of this clause fall within reasonings which are either so obvious, or have
been so fully developed, that they may be passed over without remark. The SIXTH and last class
consists of the several powers and provisions by which efficacy is given to all the rest. 1. Of these
the first is, the "power to make all laws which shall be necessary and proper for carrying into
execution the foregoing powers, and all other powers vested by this Constitution in the government
of the United States, ®®or in any department or officer thereof. "Few parts of the Constitution have
been assailed with more intemperance than this; yet on a fair investigation of it, no part can appear
more completely invulnerable. Without the SUBSTANCE of this power, the whole Constitution would
be a dead letter. Those who object to the article, therefore, as a part of the Constitution, can only
mean that the FORM of the provision is improper. But have they considered whether a better form
could have To enumerate all the powers they would have to conjure up every law pertaining to the power
in reference then and in the future. substituted? There are four other possible methods which the

Constitution might have taken on this subject. They might have copied i EEEIENCIONNE
BSOS v hich would have
e e S S e S S NSRENNSIENSA - o prehended under
the general terms "necessary and proper”; IS NIEEIEDEEE SN, of

them, by specifying the powers excepted from the general definition; [ EINGHTIENCIEEH
,% leaving these necessary and proper powers to construction and

inference. Had the convention taken the first method of adopting the second article of Confederation,
it is evident that the new Congress would be continually exposed, as their predecessors have been,
to the alternative of construing the term "EXPRESSLY" with so much rigor, as to disarm the
government of all real authority whatever, or with so much latitude as to destroy altogether the force
of the restriction.”

It would be easy to show, if it were necessary, that no important power, delegated by the articles of
Confederation, has been or can be executed by Congress, without recurring more or less to the
doctrine of CONSTRUCTION or IMPLICATION. As the powers delegated under the new system are
more extensive, the government which is to administer it would find itself still more distressed with
the alternative of betraying the public interests by doing nothing, or of violating the Constitution by
exercising powers indispensably necessary and proper, but, at the same time, not EXPRESSLY
granted. Had the convention attempted a positive enumeration of the powers necessary and proper
for carrying their other powers into effect, the attempt would have involved a complete digest of laws
on every subject”! to which the Constitution relates; accommodated too, not only to the existing state
of things, but to all the possible changes which futurity may produce; for in every new application of

a general power, the PARTICULAR POWERS, which are the means of attaining the OBJECT of the

% The federal government has the power to pass any and all laws to carry out only the powers vested in it
by the Constitution.

% How to define necessary and proper laws: a positive enumeration, or a negative enumeration, or
silence on the subject, or “not expressly delegated”

0 If the word expressly were used very strictly, the Federal government would be stripped of power, if
too loosely the term would have no restrictive validity.

" To enumerate all the powers they would have to conjure up every law pertaining to the power in
reference then and in the future.



general power, must always necessarily vary with that object, and be often properly varied whilst the
object remains the same.”

Had they attempted to enumerate the particular powers or means not necessary or proper for
carrying the general powers into execution, the task would have been no less chimerical; and would
have been liable to this further objection, that every defect in the enumeration would have been
equivalent to a positive grant of authority.” If, to avoid this consequence, they had attempted a
partial enumeration of the exceptions, and described the residue by the general terms, NOT
NECESSARY OR PROPER, it must have happened that the enumeration would comprehend a few
of the excepted powers only; that these would be such as would be least likely to be assumed or
tolerated, because the enumeration would of course select such as would be least necessary or
proper; and that the unnecessary and improper powers included in the residuum, would be less
forcibly excepted, than if no partial enumeration had been made. Had the Constitution been silent on
this head, there can be no doubt that all the particular powers requisite as means of executing the
general powers would have resulted to the government, by unavoidable implication. No axiom is
more clearly established in law, or in reason, than that wherever the end is required, the means are
authorized; "“wherever a general power to do a thing is given, every particular power necessary for
doing it is included. Had this last method, therefore, been pursued by the convention, every objection
now urged against their plan would remain in all its plausibility; and the real inconveniency would be
incurred of not removing a pretext which may be seized on critical occasions for drawing into
question the essential powers of the Union
Congress shall misconstrue this part of the Constitution, and exercise powers not warranted by i

| answer, JIEREMIE as if they should misconstrue or enlarge any other power vested in
them; as if the general power had been reduced to particulars, and any one of these were to be
violated; the same, in short,
EMIRER. In the first instance, the success of the usurpation will depend on the executive and
judiciary departments, which are to expound and give effect to the legislative acts; and in

resort a remedy must be obtained from the people who can, by the election of more faithful
I CEEENENESRE R PR G CRI R ERIEelslls  The truth is, that this ultimate redress may be more

confided in against unconstitutional acts of the federal than of the State legislatures, |{SJRuIYeIET
reason, that as every such act of the former will be an invasion of the rights of the latter, JiglSRVil N ol=]

SYCIRCECWACNUE QuERhlalelElilelil to sound the alarm to the people, and to exert their local influence
XSt e =N a1 To RO B (=Y S = M eI, There being no such intermediate body between

the State | If Congress should usurp authority by legislative and judicial acts the ultimate redress is
through the people to change their Federal representatives. This would be similar to a State violating its
constitutional authority. Federal usurpation is worse since it affects all the states and the people.

2 Any new application of the general power in the Constitution would require the particular sub-power to
affect that general power and vary with the new object.

3 A negative enumeration would have left them vulnerable to a required full enumeration since anything
left out would be assumed a positive grant of authority.
™ In law, when an end is required, the means to accomplish it is authorized; therefore when a general

power is authorized any law necessary to accomplish that is included.
75



egislatures and the people interested in watching the conduct of the former, violations of the State
constitutions are more likely to remain unnoticed and unredressed. 2. "This Constitution and the laws
of the United States which shall be made in pursuance thereof, and all treaties made, or which shall
be made, under the authority of the United States, shall be the supreme law of the land, and the
judges in every State shall be bound thereby, any thing in the constitution or laws of any State to the
contrary notwithstanding. "The indiscreet zeal of the adversaries to the Constitution has betrayed
them into an attack on this part of it also, without which it would have been evidently and radically
defective. To be fully sensible of this, we need only suppose for a moment that the supremacy of the
State constitutions had been left complete by a saving clause in their favor. In the first place, as
these constitutions invest the State legislatures with absolute sovereignty, in all cases not excepted
by the existing articles of Confederation, all the authorities contained in the proposed Constitution,
so far as they exceed those enumerated in the Confederation, would have been annulled, and the
new Congress would have been reduced to the same impotent condition with their predecessors. In
the next place, as the constitutions of some of the States do not even expressly and fully recognize
the existing powers of the Confederacy, an express saving of the supremacy of the former would, in
such States, have brought into question every power contained in the proposed Constitution. In the
third place, as the constitutions of the States differ much from each other, it might happen that a
treaty or national law, of great and equal importance to the States, would interfere with some and not
with other constitutions, and would consequently be valid in some of the States, at the same time
that it would have no effect in others. In fine, the world would have seen, for the first time, a system
of government founded on an inversion of the fundamental principles of all government; it would
have seen the authority of the whole society every where subordinate to the authority of the parts; it
would have seen a monster, in which the head was under the direction of the members. 3. "The
Senators and Representatives, and the members of the several State legislatures, and all executive
and judicial officers, both of the United States and the several States, shall be bound by oath or
affirmation to support this Constitution. "It has been asked why it was thought necessary, that the
State magistracy should be bound to support the federal Constitution, and unnecessary that a like
oath should be imposed on the officers of the United States, in favor of the State constitutions.
Several reasons might be assigned for the distinction. | content myself with one, which is obvious
and conclusive. The members of the federal government will have no agency in carrying the State
constitutions into effect. The members and officers of the State governments, on the contrary, will
have an essential agency in giving effect to the federal Constitution. The election of the President
and Senate will depend, in all cases, on the legislatures of the several States. And the election of the
House of Representatives will equally depend on the same authority in the first instance; and will,
probably, forever be conducted by the officers, and according to the laws, of the States. 4. Among
the provisions for giving efficacy to the federal powers might be added those which belong to the
executive and judiciary departments: but as these are reserved for particular examination in another
place, | pass them over in this. We have now reviewed, in detail, all the articles composing the sum
or quantity of power delegated by the proposed Constitution to the federal government, and are
brought to this undeniable conclusion, that no part of the power is unnecessary or improper for
accomplishing the necessary objects of the Union. The question, therefore, whether this amount of
power shall be granted or not, resolves itself into another question, whether or not a government
commensurate to the exigencies of the Union shall be established; or, in other words, whether the
Union itself shall be preserved.

PUBLIUS.
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The Alleged Danger From the Powers of the Union to the State Governments Considered
For the Independent Journal.

Author: James Madison

To the People of the State of New York:

HAVING shown that no one of the powers transferred to the federal government is unnecessary or
improper, the next question to be considered is, whether the whole mass of them will be dangerous
to the portion of authority left in the several States. The adversaries to the plan of the convention,
instead of considering in the first place what degree of power was absolutely necessary for the
purposes of the federal government, have exhausted themselves in a secondary inquiry into the
possible consequences of the proposed degree of power to the governments of the particular States.
But if the Union, as has been shown, be essential to the security of the people of America against
foreign danger; if it be essential to their security against contentions and wars among the different
States; if it be essential to guard them against those violent and oppressive factions which embitter
the blessings of liberty, and against those military establishments which must gradually poison its
very fountain; if, in a word, the Union be essential to the happiness of the people of America, is it not
preposterous, to urge as an objection to a government, without which the objects of the Union
cannot be attained, that such a government may derogate from the importance of the governments
of the individual States? Was, then, the American Revolution effected, was the American
Confederacy formed, was the precious blood of thousands spilt, and the hard-earned substance of
millions lavished, not that the people of America should enjoy peace, liberty, and safety, but that the
government of the individual States, that particular municipal establishments, might enjoy a certain
extent of power, and be arrayed with certain dignities and attributes of sovereignty? We have heard
of the impious doctrine in the Old World, that the people were made for kings, not kings for the
people. Is the same doctrine to be revived in the New, in another shape that the solid happiness of
the people is to be sacrificed to the views of political institutions of a different form? It is too early for
politicians to presume on our forgetting that the public good, the real welfare of the great body of the
people, is the supreme object to be pursued; and that no form of government whatever has any
other value than as it may be fitted for the attainment of this object. Were the plan of the convention
adverse to the public happiness, my voice would be, Reject the plan. Were the Union itself
inconsistent with the public happiness, it would be, Abolish the Union. In like manner, as far as the
sovereignty of the States cannot be reconciled to the happiness of the people, the voice of every
good citizen must be,

Let the former be sacrificed to the latter. How far the sacrifice is necessary, has been shown. How far
the unsacrificed residue will be endangered, is the question before us. Several important
considerations have been touched in the course of these papers, which discountenance the
supposition that the operation of the federal government will by degrees prove fatal to the State
governments. The more | revolve the subject, the more fully | am persuaded that the balance is
much more likely to be disturbed by the preponderancy of the last than of the first scale. We have
seen, in all the examples of ancient and modern confederacies, the strongest tendency continually
betraying itself in the members, to despoil the general government of its authorities, with a very
ineffectual capacity in the latter to defend itself against the encroachments. Although, in most of



these examples, the system has been so dissimilar from that under consideration as greatly to
weaken any inference concerning the latter from the fate of the former, yet, as the States will retain,
under the proposed Constitution, a very extensive portion of active sovereignty, the inference ought
not to be wholly disregarded. In the Achaean league it is probable that the federal head had a
degree and species of power, which gave it a considerable likeness to the government framed by the
convention. The Lycian Confederacy, as far as its principles and form are transmitted, must have
borne a still greater analogy to it. Yet history does not inform us that either of them ever
degenerated, or tended to degenerate, into one consolidated government. On the contrary, we know
that the ruin of one of them proceeded from the incapacity of the federal authority to prevent the
dissensions, and finally the disunion, of the subordinate authorities. These cases are the more
worthy of our attention, as the external causes by which the component parts were pressed together
were much more numerous and powerful than in our case; and consequently less powerful
ligaments within would be sufficient to bind the members to the head, and to each other. In the
feudal system, we have seen a similar propensity exemplified. Notwithstanding the want of proper
sympathy in every instance between the local sovereigns and the people, and the sympathy in some
instances between the general sovereign and the latter, it usually happened that the local sovereigns
prevailed in the rivalship for encroachments.

Had no external dangers enforced internal harmony and subordination, and particularly, had the local
sovereigns possessed the affections of the people, the great kingdoms in Europe would at this time
consist of as many independent princes as there were formerly feudatory barons. The State
government will have the advantage of the Federal government, whether we compare them in
respect to the immediate dependence of the one on the other; to the weight of personal influence
which each side will possess; to the powers respectively vested in them; to the predilection and
probable support of the people; to the disposition and faculty of resisting and frustrating the
measures of each other. The State governments may be regarded as constituent and essential parts
of the federal government; whilst the latter is nowise essential to the operation or organization of the
former. Without the intervention of the State legislatures, the President of the United States cannot
be elected at all. They must in all cases have a great share in his appointment, and will, perhaps, in
most cases, of themselves determine it. The Senate will be elected absolutely and exclusively by the
State legislatures. Even the House of Representatives, though drawn immediately from the people,
will be chosen very much under the influence of that class of men, whose influence over the people
obtains for themselves an election into the State legislatures. Thus, each of the principal branches of
the federal government will owe its existence more or less to the favor of the State governments,
and must consequently feel a dependence, which is much more likely to beget a disposition too
obsequious than too overbearing towards them. On the other side, the component parts of the State
governments will in no instance be indebted for their appointment to the direct agency of the federal
government, and very little, if at all, to the local influence of its members. The number of individuals
employed under the Constitution of the United States will be much smaller than the number
employed under the particular States.

There will consequently be less of personal influence on the side of the former than of the latter. The
members of the legislative, executive, and judiciary departments of thirteen and more States, the
justices of peace, officers of militia, ministerial officers of justice, with all the county, corporation, and
town officers, for three millions and more of people, intermixed, and having particular acquaintance
with every class and circle of people, must exceed, beyond all proportion, both in number and
influence, those of every description who will be employed in the administration of the federal



system. Compare the members of the three great departments of the thirteen States, excluding from
the judiciary department the justices of peace, with the members of the corresponding departments
of the single government of the Union; compare the militia officers of three millions of people with the
military and marine officers of any establishment which is within the compass of probability, or, | may
add, of possibility, and in this view alone, we may pronounce the advantage of the States to be
decisive. If the federal government is to have collectors of revenue, the State governments will have
theirs also. And as those of the former will be principally on the seacoast, and not very numerous,
whilst those of the latter will be spread over the face of the country, and will be very numerous, the
advantage in this view also lies on the same side.

Itis true, that the Confederacy is to possess, and may exercise, the power of collecting internal as
well as external taxes throughout the States; but it is probable that this power will not be resorted to,
except for supplemental purposes of revenue; that an option will then be given to the States to
supply their quotas by previous collections of their own; and that the eventual collection, under the
immediate authority of the Union, will generally be made by the officers, and according to the rules,
appointed by the several States. Indeed it is extremely probable, that in other instances, particularly
in the organization of the judicial power, the officers of the States will be clothed with the
correspondent authority of the Union.

Should it happen, however, that separate collectors of internal revenue should be appointed under
the federal government, the influence of the whole number would not bear a comparison with that of
the multitude of State officers in the opposite scale.

Within every district to which a federal collector would be allotted, there would not be less than thirty
or forty, or even more, officers of different descriptions, and many of them persons of character and
weight, whose influence would lie on the side of the State. The powers delegated by the proposed
Constitution to the federal government are few and defined. Those which are to remain in the State
governments are numerous and indefinite. The former will be exercised principally on external
objects, as war, peace, negotiation, and foreign commerce; ®with which last the power of taxation

will, for the most part, be connected. SISO SOOI
objects which, in the ordinary course of affairs, concern the lives, liberties, and properties of the
people, and the internal order, improvement, and prosperity of the State.” The operations of the

federal government will be most extensive and important in times of war and danger; those of the
State governments, in times of peace and security. As the former periods will probably bear a small
proportion to the latter, the State governments will here enjoy another advantage over the federal
government. The more adequate, indeed, the federal powers may be rendered to the national
defense, the less frequent will be those scenes of danger which might favor their ascendancy over
the governments of the particular States. If the new Constitution be examined with accuracy and
candor, it will be found that the change which it proposes consists much less in the addition of NEW
POWERS to the Union, than in the invigoration of its ORIGINAL POWERS. The regulation of
commerce, it is true, is a new power; but that seems to be an addition which few oppose, and from
which no apprehensions are entertained. The powers relating to war and peace, armies and fleets,
treaties and finance, with the other more considerable powers, are all vested in the existing

8 Powers given to the federal government are few, well-defined and enumerated. Those powers that
remain in state governments are many and indefinite. The federal government will be mostly concerned
with external affairs

7 State powers will be concerned with the lives , liberties and property of the people ,the internal order
and the prosperity of the state



Congress by the articles of Confederation. The proposed change does not enlarge these powers; it
only substitutes a more effectual mode of administering them. The change relating to taxation may
be regarded as the most important; and yet the present Congress have as complete authority to
REQUIRE of the States indefinite supplies of money for the common defense and general welfare,
as the future Congress will have to require them of individual citizens; and the latter will be no more
bound than the States themselves have been, to pay the quotas respectively taxed on them. Had the
States complied punctually with the articles of Confederation, or could their compliance have been
enforced by as peaceable means as may be used with success towards single persons, our past
experience is very far from countenancing an opinion, that the State governments would have lost
their constitutional powers, and have gradually undergone an entire consolidation. To maintain that
such an event would have ensued, would be to say at once, that the existence of the State
governments is incompatible with any system whatever that accomplishes the essential purposes of
the Union.

PUBLIUS.

Federalist No. 47

The Particular Structure of the New Government and the Distribution of Power Among Its
Different Parts

From the New York Packet
Friday, February 1, 1788.

Author: James Madison
To the People of the State of New York:

HAVING reviewed the general form of the proposed government and the general mass of power
allotted to it, | proceed to examine the particular structure of this government, and the distribution of
this mass of power among its constituent parts. One of the principal objections inculcated by the
more respectable adversaries to the Constitution, is its supposed violation of the political maxim, that
the legislative, executive, and judiciary departments ought to be separate and distinct. In the
structure of the federal government, no regard, it is said, seems to have been paid to this essential
precaution in favor of liberty. The several departments of power are distributed and blended in such
a manner as at once to destroy all symmetry and beauty of form, and to expose some of the
essential parts of the edifice to the danger of being crushed by the disproportionate weight of other
parts. No political truth is certainly of greater intrinsic value, or is stamped with the authority of more
enlightened patrons of liberty, than that on which the objection is founded.

The accumulation of all powers, legislative, executive, and judiciary, in the same hands, whether of
one, a few, or many, and whether hereditary, selfappointed, or elective, may justly be pronounced
the very definition of tyranny. ®Were the federal Constitution, therefore, really chargeable with the
accumulation of power, or with a mixture of powers, having a dangerous tendency to such an
accumulation, no further arguments would be necessary to inspire a universal reprobation of the

8 All power in the hands of one or a few is the definition of tranny.



system. | persuade myself, however, that it will be made apparent to every one, that the charge
cannot be supported, and that the maxim on which it relies has been totally misconceived and
misapplied. In order to form correct ideas on this important subject, it will be proper to investigate the
sense in which the preservation of liberty requires that the three great departments of power should
be separate and distinct. The oracle who is always consulted and cited on this subject is the
celebrated Montesquieu. If he be not the author of this invaluable precept in the science of politics,
he has the merit at least of displaying and recommending it most effectually to the attention of
mankind. Let us endeavor, in the first place, to ascertain his meaning on this point. The British
Constitution was to Montesquieu what Homer has been to the didactic writers on epic poetry. As the
latter have considered the work of the immortal bard as the perfect model from which the principles
and rules of the epic art were to be drawn, and by which all similar works were to be judged, so this
great political critic appears to have viewed the Constitution of England as the standard, or to use his
own expression, as the mirror of political liberty; and to have delivered, in the form of elementary
truths, the several characteristic principles of that particular system. That we may be sure, then, not
to mistake his meaning in this case, let us recur to the source from which the maxim was drawn. On
the slightest view of the British Constitution, we must perceive that the legislative, executive, and
judiciary departments are by no means totally separate and distinct from each other. The executive
magistrate forms an integral part of the legislative authority. He alone has the prerogative of making
treaties with foreign sovereigns, which, when made, have, under certain limitations, the force of
legislative acts. All the members of the judiciary department are appointed by him, can be removed
by him on the address of the two Houses of Parliament, and form, when he pleases to consult them,
one of his constitutional councils. One branch of the legislative department forms also a great
constitutional council to the executive chief, as, on another hand, it is the sole depositary of judicial
power in cases of impeachment, and is invested with the supreme appellate jurisdiction in all other
cases. The judges, again, are so far connected with the legislative department as often to attend and
participate in its deliberations, though not admitted to a legislative vote. From these facts, by which
Montesquieu was guided, it may clearly be inferred that, in saying "There can be no liberty where the
legislative and executive powers are united in the same person, or body of magistrates," or, "if the
power of judging be not separated from the legislative and executive powers," he did not mean that
these departments ought to have no PARTIAL AGENCY in, or no CONTROL over, the acts of each
other. His meaning, as his own words import, and still more conclusively as illustrated by the
example in his eye, can amount to no more than this, that where the WHOLE power of one
department is exercised by the same hands which possess the WHOLE power of another
department, the fundamental principles of a free constitution are subverted. This would have been
the case in the constitution examined by him, if the king, who is the sole executive magistrate, had
possessed also the complete legislative power, or the supreme administration of justice; or if the
entire legislative body had possessed the supreme judiciary, or the supreme executive authority.
This, however, is not among the vices of that constitution. The magistrate in whom the whole
executive power resides cannot of himself make a law, though he can put a negative on every law;
nor administer justice in person, though he has the appointment of those who do administer it. The
judges can exercise no executive prerogative, though they are shoots from the executive stock; nor
any legislative function, though they may be advised with by the legislative councils. The entire
legislature can perform no judiciary act, though by the joint act of two of its branches the judges may
be removed from their offices, and though one of its branches is possessed of the judicial power in
the last resort. The entire legislature, again, can exercise no executive prerogative, though one of its
branches constitutes the supreme executive magistracy, and another, on the impeachment of a third,



can try and condemn all the subordinate officers in the executive department. The reasons on which
Montesquieu grounds his maxim are a further demonstration of his meaning. "When the legislative
and executive powers are united in the same person or body," says he, "there can be no liberty,
because apprehensions may arise lest THE SAME monarch or senate should ENACT tyrannical
laws to EXECUTE them in a tyrannical manner. " Again: "Were the power of judging joined with the
legislative, the life and liberty of the subject would be exposed to arbitrary control, for THE JUDGE
would then be THE LEGISLATOR.

Were it joined to the executive power, THE JUDGE might behave with all the violence of AN
OPPRESSOR. " Some of these reasons are more fully explained in other passages; but briefly
stated as they are here, they sufficiently establish the meaning which we have put on this celebrated
maxim of this celebrated author.

If we look into the constitutions of the several States, we find that, notwithstanding the emphatical
and, in some instances, the unqualified terms in which this axiom has been laid down, there is not a
single instance in which the several departments of power have been kept absolutely separate and
distinct. New Hampshire, whose constitution was the last formed, seems to have been fully aware of
the impossibility and inexpediency of avoiding any mixture whatever of these departments, and has
qualified the doctrine by declaring "that the legislative, executive, and judiciary powers ought to be
kept as separate from, and independent of, each other AS THE NATURE OF A FREE
GOVERNMENT WILL ADMIT; OR AS IS CONSISTENT WITH THAT CHAIN OF CONNECTION
THAT BINDS THE WHOLE FABRIC OF THE CONSTITUTION IN ONE INDISSOLUBLE BOND OF
UNITY AND AMITY. " Her constitution accordingly mixes these departments in several respects. The
Senate, which is a branch of the legislative department, is also a judicial tribunal for the trial of
impeachments. The President, who is the head of the executive department, is the presiding
member also of the Senate; and, besides an equal vote in all cases, has a casting vote in case of a
tie. The executive head is himself eventually elective every year by the legislative department, and
his council is every year chosen by and from the members of the same department. Several of the
officers of state are also appointed by the legislature. And the members of the judiciary department
are appointed by the executive department. The constitution of Massachusetts has observed a
sufficient though less pointed caution, in expressing this fundamental article of liberty. It declares
"that the legislative department shall never exercise the executive and judicial powers, or either of
them; the executive shall never exercise the legislative and judicial powers, or either of them; the
judicial shall never exercise the legislative and executive powers, or either of them. " This declaration
corresponds precisely with the doctrine of Montesquieu, as it has been explained, and is not in a
single point violated by the plan of the convention. It goes no farther than to prohibit any one of the
entire departments from exercising the powers of another department. In the very Constitution to
which it is prefixed, a partial mixture of powers has been admitted. The executive magistrate has a
qualified negative on the legislative body, and the Senate, which is a part of the legislature, is a court
of impeachment for members both of the executive and judiciary departments. The members of the
judiciary department, again, are appointable by the executive department, and removable by the
same authority on the address of the two legislative branches.

Lastly, a number of the officers of government are annually appointed by the legislative department.
As the appointment to offices, particularly executive offices, is in its nature an executive function, the
compilers of the Constitution have, in this last point at least, violated the rule established by
themselves. | pass over the constitutions of Rhode Island and Connecticut, because they were
formed prior to the Revolution, and even before the principle under examination had become an



object of political attention. The constitution of New York contains no declaration on this subject; but
appears very clearly to have been framed with an eye to the danger of improperly blending the
different departments. It gives, nevertheless, to the executive magistrate, a partial control over the
legislative department; and, what is more, gives a like control to the judiciary department; and even
blends the executive and judiciary departments in the exercise of this control. In its council of
appointment members of the legislative are associated with the executive authority, in the
appointment of officers, both executive and judiciary. And its court for the trial of impeachments and
correction of errors is to consist of one branch of the legislature and the principal members of the
judiciary department. The constitution of New Jersey has blended the different powers of
government more than any of the preceding. The governor, who is the executive magistrate, is
appointed by the legislature; is chancellor and ordinary, or surrogate of the State; is a member of the
Supreme Court of Appeals, and president, with a casting vote, of one of the legislative branches.
The same legislative branch acts again as executive council of the governor, and with him
constitutes the Court of Appeals. The members of the judiciary department are appointed by the
legislative department and removable by one branch of it, on the impeachment of the other.
According to the constitution of Pennsylvania, the president, who is the head of the executive
department, is annually elected by a vote in which the legislative department predominates. In
conjunction with an executive council, he appoints the members of the judiciary department, and
forms a court of impeachment for trial of all officers, judiciary as well as executive. The judges of the
Supreme Court and justices of the peace seem also to be removable by the legislature; and the
executive power of pardoning in certain cases, to be referred to the same department. The members
of the executive counoil are made EX-OFFICIO justices of peace throughout the State. In Delaware,
the chief executive magistrate is annually elected by the legislative department. The speakers of the
two legislative branches are vice-presidents in the executive department. The executive chief, with
six others, appointed, three by each of the legislative branches constitutes the Supreme Court of
Appeals; he is joined with the legislative department in the appointment of the other judges.
Throughout the States, it appears that the members of the legislature may at the same time be
justices of the peace; in this State, the members of one branch of it are EX-OFFICIO justices of the
peace; as are also the members of the executive council. The principal officers of the executive
department are appointed by the legislative; and one branch of the latter forms a court of
impeachments. All officers may be removed on address of the legislature. Maryland has adopted the
maxim in the most unqualified terms; declaring that the legislative, executive, and judicial powers of
government ought to be forever separate and distinct from each other. Her constitution,
notwithstanding, makes the executive magistrate appointable by the legislative department; and the
members of the judiciary by the executive department. The language of Virginia is still more pointed
on this subject. Her constitution declares, "that the legislative, executive, and judiciary departments
shall be separate and distinct; so that neither exercise the powers properly belonging to the other;
nor shall any person exercise the powers of more than one of them at the same time, except that the
justices of county courts shall be eligible to either House of Assembly. " Yet we find not only this
express exception, with respect to the members of the inferior courts, but that the chief magistrate,
with his executive council, are appointable by the legislature; that two members of the latter are
triennially displaced at the pleasure of the legislature; and that all the principal offices, both executive
and judiciary, are filled by the same department. The executive prerogative of pardon, also, is in one
case vested in the legislative department. The constitution of North Carolina, which declares "that
the legislative, executive, and supreme judicial powers of government ought to be forever separate
and distinct from each other," refers, at the same time, to the legislative department, the appointment



not only of the executive chief, but all the principal officers within both that and the judiciary
department. In South Carolina, the constitution makes the executive magistracy eligible by the
legislative department.

It gives to the latter, also, the appointment of the members of the judiciary department, including
even justices of the peace and sheriffs; and the appointment of officers in the executive department,
down to captains in the army and navy of the State.

In the constitution of Georgia, where it is declared "that the legislative, executive, and judiciary
departments shall be separate and distinct, so that neither exercise the powers properly belonging to
the other," we find that the executive department is to be filled by appointments of the legislature;
and the executive prerogative of pardon to be finally exercised by the same authority. Even justices
of the peace are to be appointed by the legislature. In citing these cases, in which the legislative,
executive, and judiciary departments have not been kept totally separate and distinct, | wish not to
be regarded as an advocate for the particular organizations of the several State governments. | am
fully aware that among the many excellent principles which they exemplify, they carry strong marks
of the haste, and still stronger of the inexperience, under which they were framed. It is but too
obvious that in some instances the fundamental principle under consideration has been violated by
too great a mixture, and even an actual consolidation, of the different powers; and that in no instance
has a competent provision been made for maintaining in practice the separation delineated on
paper. What | have wished to evince is, that the charge brought against the proposed Constitution, of
violating the sacred maxim of free government, is warranted neither by the real meaning annexed to
that maxim by its author, nor by the sense in which it has hitherto been understood in America. This
interesting subject will be resumed in the ensuing paper.

PUBLIUS.

Federalist No. 51

The Structure of the Government Must Furnish the Proper Checks and Balances Between the
Different Departments

From the New York Packet
Friday, February 8, 1788.

Author: Alexander Hamilton or James Madison

To the People of the State of New York:

TO WHAT expedient, then, shall we finally resort, for maintaining in practice the necessary partition
of power among the several departments, as laid down in the Constitution? The only answer that
can be given is, that as all these exterior provisions are found to be inadequate, the defect must be
supplied, by so contriving the interior structure of the government as that its several constituent parts



may, by their mutual relations, be the means of keeping each other in their proper places. Without
presuming to undertake a full development of this important idea, | will hazard a few general
observations, which may perhaps place it in a clearer light, and enable us to form a more correct
judgment of the principles and structure of the government planned by the convention. In order to lay
a due foundation for that separate and distinct exercise of the different powers of government, which
to a certain extent is admitted on all hands to be essential to the preservation of liberty, it is evident
that each department should have a will of its own; and consequently should be so constituted that
the members of each should have as little agency as possible in the appointment of the members of
the others. Were this principle rigorously adhered to, it would require that all the appointments for the
supreme executive, legislative, and judiciary magistracies should be drawn from the same fountain
of authority, the people, through channels having no communication whatever with one another.
Perhaps such a plan of constructing the several departments would be less difficult in practice than it
may in contemplation appear. Some difficulties, however, and some additional expense would attend
the execution of it. Some deviations, therefore, from the principle must be admitted. In the
constitution of the judiciary department in particular, it might be inexpedient to insist rigorously on the
principle: first, because peculiar qualifications being essential in the members, the primary
consideration ought to be to select that mode of choice which best secures these qualifications;
secondly, because the permanent tenure by which the appointments are held in that department,
must soon destroy all sense of dependence on the authority conferring them. It is equally evident,
that the members of each department should be as little dependent as possible on those of the
others, for the emoluments annexed to their offices. Were the executive magistrate, or the judges,
not independent of the legislature in this particular, their independence in every other would be
merely nominal. But the great security against a gradual concentration of the several powers in the
same department, consists in giving to those who administer each department the necessary
constitutional means and personal motives to resist encroachments of the others. The provision for
defense must in this, as in all other cases, be made commensurate to the danger of attack. Ambition
must be made to counteract ambition. The interest of the man must be connected with the
constitutional rights of the place. It may be a reflection on human nature, that such devices should
be necessary to control the abuses of government. But what is government itself, but the greatest of
all reflections on human nature? If men were angels, no government would be necessary. If angels
were to govern men, neither external nor internal controls on government would be necessary. In
framing a government which is to be administered by men over men, the great difficulty lies in this:
you must first enable the government to control the governed; and in the next place oblige it to
control itself. A dependence on the people is, no doubt, the primary control on the government; but
experience has taught mankind the necessity of auxiliary precautions. This policy of supplying, by
opposite and rival interests, the defect of better motives, might be traced through the whole system
of human affairs, private as well as public. We see it particularly displayed in all the subordinate
distributions of power, where the constant aim is to divide and arrange the several offices in such a
manner as that each may be a check on the other that the private interest of every individual may be
a sentinel over the public rights. These inventions of prudence cannot be less requisite in the
distribution of the supreme powers of the State. But it is not possible to give to each department an
equal power of self-defense. In republican government, the legislative authority necessarily
predominates. The remedy for this inconveniency is to divide the legislature into different branches;
and to render them, by different modes of election and different principles of action, as little
connected with each other as the nature of their common functions and their common dependence
on the society will admit. It may even be necessary to guard against dangerous encroachments by



still further precautions. As the weight of the legislative authority requires that it should be thus
divided, the weakness of the executive may require, on the other hand, that it should be fortified. An
absolute negative on the legislature appears, at first view, to be the natural defense with which the
executive magistrate should be armed. But perhaps it would be neither altogether safe nor alone
sufficient. On ordinary occasions it might not be exerted with the requisite firmness, and on
extraordinary occasions it might be perfidiously abused. May not this defect of an absolute negative
be supplied by some qualified connection between this weaker department and the weaker branch
of the stronger department, by which the latter may be led to support the constitutional rights of the
former, without being too much detached from the rights of its own department? If the principles on
which these observations are founded be just, as | persuade myself they are, and they be applied as
a criterion to the several State constitutions, and to the federal Constitution it will be found that if the
latter does not perfectly correspond with them, the former are infinitely less able to bear such a test.
There are, moreover, two considerations particularly applicable to the federal system of America,
which place that system in a very interesting point of view. First. In a single republic, all the power
surrendered by the people is submitted to the administration of a single government; and the
usurpations are guarded against by a division of the government into distinct and separate
departments. In the compound republic of America, the power surrendered by the people is first
divided between two distinct governments, and then the portion allotted to each subdivided among
distinct and separate departments. Hence a double security arises to the rights of the people. The
different governments will control each other, at the same time that each will be controlled by itself.”
Second. It is of great importance in a republic not only to guard the society against the oppression of
its rulers, but to guard one part of the society against the injustice of the other part. Different interests
necessarily exist in different classes of citizens. If a majority be united by a common interest, the
rights of the minority will be insecure. There are but two methods of providing against this evil: the
one by creating a will in the community independent of the majority that is, of the society itself; the
other, by comprehending in the society so many separate descriptions of citizens as will render an
unjust combination of a majority of the whole very improbable, if not impracticable. The first method
prevails in all governments possessing an hereditary or self-appointed authority. This, at best, is but
a precarious security; because a power independent of the society may as well espouse the unjust
views of the major, as the rightful interests of the minor party, and may possibly be turned against
both parties. The second method will be exemplified in the federal republic of the United States.
Whilst all authority in it will be derived from and dependent on the society, the society itself will be
broken into so many parts, interests, and classes of citizens, that the rights of individuals, or of the
minority, will be in little danger from interested combinations of the majority. In a free government the
security for civil rights must be the same as that for religious rights. It consists in the one case in the
multiplicity of interests, and in the other in the multiplicity of sects. The degree of security in both
cases will depend on the number of interests and sects; and this may be presumed to depend on the
extent of country and number of people comprehended under the same government. This view of
the subject must particularly recommend a proper federal system to all the sincere and considerate
friends of republican government, since it shows that in exact proportion as the territory of the Union
may be formed into more circumscribed Confederacies, or States oppressive combinations of a
majority will be facilitated: the best security, under the republican forms, for the rights of every class
of citizens, will be diminished: and consequently the stability and independence of some member of

® In America, the people give authority to both State and Federal governments. Each government is
further divided into separate departments, which control each other. State and Federal governments
protect themselves from the other, which protects Liberty.



the government, the only other security, must be proportionately increased. Justice is the end of
government. It is the end of civil society. It ever has been and ever will be pursued until it be
obtained, or until liberty be lost in the pursuit. In a society under the forms of which the stronger
faction can readily unite and oppress the weaker, anarchy may as truly be said to reign as in a state
of nature, where the weaker individual is not secured against the violence of the stronger; and as, in
the latter state, even the stronger individuals are prompted, by the uncertainty of their condition, to
submit to a government which may protect the weak as well as themselves; so, in the former state,
will the more powerful factions or parties be gradually induced, by a like motive, to wish for a
government which will protect all parties, the weaker as well as the more powerful. It can be little
doubted that if the State of Rhode Island was separated from the Confederacy and left to itself, the
insecurity of rights under the popular form of government within such narrow limits would be
displayed by such reiterated oppressions of factious majorities that some power altogether
independent of the people would soon be called for by the voice of the very factions whose misrule
had proved the necessity of it. In the extended republic of the United States, and among the great
variety of interests, parties, and sects which it embraces, a coalition of a majority of the whole
society could seldom take place on any other principles than those of justice and the general good;
whilst there being thus less danger to a minor from the will of a major party, there must be less
pretext, also, to provide for the security of the former, by introducing into the government a will not
dependent on the latter, or, in other words, a will independent of the society itself. It is no less certain
than it is important, notwithstanding the contrary opinions which have been entertained, that the
larger the society, provided it lie within a practical sphere, the more duly capable it will be of
self-government. And happily for the REPUBLICAN CAUSE, the practicable sphere may be carried
to a very great extent, by a judicious modification and mixture of the FEDERAL PRINCIPLE.

PUBLIUS

Federalist #75

The Treaty Making Power of the Executive
For the Independent Journal

Author: Alexander Hamilton

To the People of the State of New York:

THE President is to have power, "by and with the advice and consent of the Senate, to make
treaties, provided two thirds of the senators present concur."°

Though this provision has been assailed, on different grounds, with no small degree of vehemence, |
scruple not to declare my firm persuasion, that it is one of the best digested and most
unexceptionable parts of the plan. One ground of objection is the trite topic of the intermixture of
powers; some contending that the President ought alone to possess the power of making treaties;
others, that it ought to have been exclusively deposited in the Senate. Another source of objection is
derived from the small number of persons by whom a treaty may be made. Of those who espouse

8 Treaties with foreign nations are to be made by the president with % of the Senate approving.



this objection, a part are of opinion that the House of Representatives ought to have been
associated in the business, while another part seem to think that nothing more was necessary than
to have substituted two thirds of ALL the members of the Senate, to two thirds of the members
PRESENT. As | flatter myself the observations made in a preceding number upon this part of the
plan must have sufficed to place it, to a discerning eye, in a very favorable light, | shall here content
myself with offering only some supplementary remarks, principally with a view to the objections
which have been just stated.

s | shall rely upon the explanations already given in other

places, of the true sense of the rule upon which that objection is founded; and shall take it for
granted, as an inference from them, that the union of the Executive with the Senate, in the article of
treaties, is no infringement of that rule. | venture to add, that the particular nature of the power of
making treaties indicates a peculiar propriety in that union. Though several writers on the subject of
government place that power in the class of executive authorities, yet this is evidently an arbitrary
disposition; for if we attend carefully to its operation, it will be found to partake more of the legislative
than of the executive character, though it does not seem strictly to fall within the definition of either of
them. The essence of the legislative authority is to enact laws, or, in other words, to prescribe rules
for the regulation of the society; while the execution of the laws, and the employment of the common
strength, either for this purpose or for the common defense, seem to comprise all the functions of the

executive magistrate. [ EINONCHONNENGIEEIES is, plainly, neither the one nor the other. It relates

neither to the execution of the subsisting laws, nor to the enaction of new ones; and still less to an
exertion of the common strength. Its objects are|EIREISIINOICIOMNSNENS :'\Which have the
force of law, but derive it from the obligations of good faith. They are not rules prescribed by the
sovereign to the subject, but agreements between sovereign and sovereign. The power in question
seems therefore to form a distinct department, and to belong, properly, neither to the legislative nor
to the executive. The qualities elsewhere detailed as indispensablein the management of foreign
negotiations, point out the Executive as the most fit agent in those transactions; while the vast
importance of the trust, and the operation of treaties as laws, plead strongly for the participation of
the whole or a portion|of the legislative body in the office of making them.®*

However proper or safe it may be in governments where the executive magistrate is an hereditary
monarch, to commit to him the entire power of making treaties, it would be utterly unsafe and
improper to intrust that power to an elective magistrate of four years' duration. It has been remarked,
upon another occasion, and the remark is unquestionably just, that an hereditary monarch, though
often the oppressor of his people, has personally too much stake in the government to be in any
material danger of being corrupted by foreign powers. But a man raised from the station of a private
citizen to the rank of chief magistrate, possessed of a moderate or slender fortune, and looking
forward to a period not very remote when he may probably be obliged to return to the station from
which he was taken, might sometimes be under temptations to sacrifice his duty to his interest,
which it would require superlative virtue to withstand. An avaricious man might be tempted to betray
the interests of the state to the acquisition of wealth. ®*An ambitious man might make his own

8 Treaties are not concerned with existing laws nor to making new ones but they are contracts with
foreign countries.

82 The executive branch deals with foreign negotiations but since treaties are like laws the legislative
branch should be involved in making them also.

8 Since we elect the president and he may not be a wealthy person, he may be inclined to make a treaty
to benefit himself in the not too distant future.



aggrandizement, by the aid of a foreign power, the price of his treachery to his constituents. The
history of human conduct does not warrant that exalted opinion of human virtue which would make it
wise in a nation to commit interests of so delicate and momentous a kind, as those which concern its
intercourse with the rest of the world, to the sole disposal of a magistrate created and circumstanced
as would be a President of the United States.

To have intrusted the power of making treaties to the Senate alone, would have been to relinquish
the benefits of the constitutional agency of the President in the conduct of foreign negotiations. It is
true that the Senate would, in that case, have the option of employing him in this capacity, but they
would also have the option of letting it alone, and pique or cabal might induce the latter rather than
the former. Besides this, the ministerial servant of the Senate could not be expected folenjoyithe
confidence and respect of foreign powers in the same degree with the constitutional representatives
ofthelnation) and, of course, would not be able to act with an equal degree of weight or efficacy.
While the Union would, from this cause, lose a considerable advantage in the management of its
external concerns, the people would lose the additional security which would result from the
co-operation of the Executive. Though it would be imprudent to confide in him solely so important a
trust, yet it cannot be doubted that his participation would materially add to the safety of the society.
It must indeed be clear to a demonstration that the joint possession of the power in question, by the
President and Senate, would afford a greater prospect of security, than the separate possession of it
by either of them. And whoever has maturely weighed the circumstances which must concur in the
appointment of a President, will be satisfied that the office will always bid fair to be filled by men of
such characters as to render their concurrence in the formation of treaties peculiarly desirable, as
well on the score of wisdom, as on that of integrity.

The remarks made in a former number, which have been alluded to in another part of this paper, will
apply with conclusive force against the admission of the House of Representatives to a share in the
formation of treaties. The fluctuating and, taking its future increase into the account, the
multitudinous composition of that body, forbid us to expect in it those qualities which are essential to
the proper execution of such a trust. Accurate and comprehensive knowledge of foreign politics; a
steady and systematic adherence to the same views; a nice and uniform sensibility to national
character; decision, SECRECY, and despatch, are incompatible with the genius of a body so variable
and so numerous. The very complication of the business, by introducing a necessity of the
concurrence of so many different bodies, would of itself afford a solid objection. The greater
frequency of the calls upon the House of Representatives, and the greater length of time which it
would often be necessary to keep them together when convened, to obtain their sanction in the
progressive stages of a treaty, would be a source of so great inconvenience and expense as alone
ought to condemn the project.

objection which remains to be canvassed, is that which would substitute the proportion of

two thirds of all the members composing the senatorial body, to that of two thirds of the members

M =SI=\IR %61t has been shown, under the second head of our inquiries, that all provisions which

8 To allow the Senate only to make treaties would abrogate the authority of the President in foreign
negotiations.

8 The House of Representatives is too large a body and of a more frequently changing composition to
include them in treaty making. Secrecy, assembling for discussion, concurring, knowledge of foreign
affairs , are some of the objections.

8 Substitute 24 of the members present in the Senate instead of % of the whole body.



require more than the majority of any body to its resolutions, have a direct tendency to embarrass
the operations of the government, and an indirect one to subject the sense of the majority to that of
the minority. This consideration seems sufficient to determine our opinion, that the convention have
gone as far in the endeavor to secure the advantage of numbers in the formation of treaties as could
have been reconciled either with the activity of the public councils or with a reasonable regard to the
major sense of the community. If two thirds of the whole number of members had been required, it
would, in many cases, from the non-attendance of a part, amount in practice to a necessity of
unanimity. And the history of every political establishment in which this principle has prevailed, is a
history of impotence, perplexity, and disorder. Proofs of this position might be adduced from the
examples of the Roman Tribuneship, the Polish Diet, and the States-General of the Netherlands, did
not an example at home render foreign precedents unnecessary.

To require a fixed proportion of the whole body would not, in all probability, contribute to the
advantages of a numerous agency, better then merely to require a proportion of the attending
members. The former, by making a determinate number at all times requisite to a resolution,
diminishes the motives to punctual attendance. The latter, by making the capacity of the body to
depend on a PROPORTION which may be varied by the absence or presence of a single member,
has the contrary effect. And as, by promoting punctuality, it tends to keep the body complete, there is
great likelihood that its resolutions would generally be dictated by as great a number in this case as
in the other; while there would be much fewer occasions of delay. It ought not to be forgotten that,
under the existing Confederation, two members MAY, and usually DO, represent a State; whence it
happens that Congress, who now are solely invested with ALL THE POWERS of the Union, rarely
consist of a greater number of persons than would compose the intended Senate. If we add to this,
that as the members vote by States, and that where there is only a single member present from a
State, his vote is lost, it will justify a supposition that the active voices in the Senate, where the
members are to vote individually, would rarely fall short in number of the active voices in the existing
Congress. When, in addition to these considerations, we take into view the co-operation of the
President, we shall not hesitate to infer that the people of America would have greater security
against an improper use of the power of making treaties, under the new Constitution, than they now
enjoy under the Confederation. And when we proceed still one step further, and look forward to the
probable augmentation of the Senate, by the erection of new States, we shall not only perceive
ample ground of confidence in the sufficiency of the members to whose agency that power will be
intrusted, but we shall probably be led to conclude that a body more numerous than the Senate
would be likely to become, would be very little fit for the proper discharge of the trust.

PUBLIUS.

Federalist No. 83

The Judiciary Continued in Relation to Trial by Jury
From McLEAN'S Edition, New York.

Author: Alexander Hamilton
To the People of the State of New York:

THE objection to the plan of the convention, which has met with most success in this State, and
perhaps in several of the other States, is THAT RELATIVE TO THE WANT OF A CONSTITUTIONAL



PROVISION for the trial by jury in civil cases. The disingenuous form in which this objection is
usually stated has been repeatedly adverted to and exposed, but continues to be pursued in all the
conversations and writings of the opponents of the plan. The mere silence of the Constitution in
regard to CIVIL CAUSES, is represented as an abolition of the trial by jury, and the declamations to
which it has afforded a pretext are artfully calculated to induce a persuasion that this pretended
abolition is complete and universal, extending not only to every species of civil, but even to
CRIMINAL CAUSES. To argue with respect to the latter would, however, be as vain and fruitless as
to attempt the serious proof of the EXISTENCE of MATTER, or to demonstrate any of those
propositions which, by their own internal evidence, force conviction, when expressed in language
adapted to convey their meaning.

With regard to civil causes, subtleties almost too contemptible for refutation have been employed to
countenance the surmise that a thing which is only NOT PROVIDED FOR, is entirely ABOLISHED.
Every man of discernment must at once perceive the wide difference between SILENCE and
ABOLITION. But as the inventors of this fallacy have attempted to support it by certain LEGAL
MAXIMS of interpretation, which they have perverted from their true meaning, it may not be wholly
useless to explore the ground they have taken.

The maxims on which they rely are of this nature: "A specification of particulars is an exclusion of
generals"; or, "The expression of one thing is the exclusion of another."®” Hence, say they, as the
Constitution has established the trial by jury in criminal cases, and is silent in respect to civil, this
silence is an implied prohibition of trial by jury in regard to the latter.

The rules of legal interpretation are rules of COMMONSENSE, adopted by the courts in the
construction of the laws. The true test, therefore, of a just application of them is its conformity to the
source from which they are derived. This being the case, let me ask if it is consistent with
common-sense to suppose that a provision obliging the legislative power to commit the trial of
criminal causes to juries, is a privation of its right to authorize or permit that mode of trial in other
cases? Is it natural to suppose, that a command to do one thing is a prohibition to the doing of
another, which there was a previous power to do, and which is not incompatible with the thing
commanded to be done? If such a supposition would be unnatural and unreasonable, it cannot be
rational to maintain that an injunction of the trial by jury in certain cases is an interdiction of it in
others.

A power to constitute courts is a power to prescribe the mode of trial; and consequently, if nothing
was said in the Constitution on the subject of juries, the legislature would be at liberty either to adopt
that institution or to let it alone. This discretion, in regard to criminal causes, is abridged by the
express injunction of trial by jury in all such cases; but it is, of course, left at large in relation to civil
causes, there being a total silence on this head. The specification of an obligation to try all criminal
causes in a particular mode, excludes indeed the obligation or necessity of employing the same
mode in civil causes, but does not abridge THE POWER of the legislature to exercise that mode if it
should be thought proper. The pretense, therefore, that the national legislature would not be at full
liberty to submit all the civil causes of federal cognizance to the determination of juries, is a pretense
destitute of all just foundation.

87 “Designatio unios est exclusio alterious” (“Naming one excludes any others”) In a contract you list
items included and you exclude any others not listed



From these observations this conclusion results: that the trial by jury in civil cases would not be
abolished; and that the use attempted to be made of the maxims which have been quoted, is
contrary to reason and common-sense, and therefore not admissible. Even if these maxims had a
precise technical sense, corresponding with the idea of those who employ them upon the present
occasion, which, however, is not the case, they would still be inapplicable to a constitution of
government. In relation to such a subject, the natural and obvious sense of its provisions, apart from
any technical rules, is the true criterion of construction.

Having now seen that the maxims relied upon will not bear the use made of them, let us endeavor to

ascertain their proper use and true meaning. This will be best done by examples. | SIS

In like manner the judicial authority of the federal judicatures is declared by the Constitution to
comprehend certain cases particularly specified. The expression of those cases marks the precise
limits, beyond which the federal courts cannot extend their jurisdiction, because the objects of their
cognizance being enumerated, the specification would be nugatory if it did not exclude all ideas of
more extensive authority.

These examples are sufficient to elucidate the maxims which have been mentioned, and to
designate the manner in which they should be used. But that there may be no misapprehensions
upon this subject, | shall add one case more, to demonstrate the proper use of these maxims, and
the abuse which has been made of them.

Let us suppose that by the laws of this State a married woman was incapable of conveying her
estate, and that the legislature, considering this as an evil, should enact that she might dispose of
her property by deed executed in the presence of a magistrate. In such a case there can be no
doubt but the specification would amount to an exclusion of any other mode of conveyance, because
the woman having no previous power to alienate her property, the specification determines the
particular mode which she is, for that purpose, to avail herself of. But let us further suppose that in a
subsequent part of the same act it should be declared that no woman should dispose of any estate
of a determinate value without the consent of three of her nearest relations, signified by their signing
the deed; could it be inferred from this regulation that a married woman might not procure the
approbation of her relations to a deed for conveying property of inferior value? The position is too
absurd to merit a refutation, and yet this is precisely the position which those must establish who
contend that the trial by juries in civil cases is abolished, because it is expressly provided for in
cases of a criminal nature.

From these observations it must appear unquestionably true, that trial by jury is in no case abolished
by the proposed Constitution, and it is equally true, that in those controversies between individuals in
which the great body of the people are likely to be interested, that institution will remain precisely in

the same situation in which it is placed by the State constitutions, and will be in no degree altered or

8 The federal government has specific enumerated powers. There is therefore no grant of federal
authority over everything. To grant the federal government specific enumerated powers would be absurd
if overall authority were allowed. Ergo, only the enumerated powers in Article | Section 8



influenced by the adoption of the plan under consideration. The foundation of this assertion is, that
the national judiciary will have no cognizance of them, and of course they will remain determinable
as heretofore by the State courts only, and in the manner which the State constitutions and laws
prescribe. All land causes, except where claims under the grants of different States come into
question, and all other controversies between the citizens of the same State, unless where they
depend upon positive violations of the articles of union, by acts of the State legislatures, will belong
exclusively to the jurisdiction of the State tribunals. Add to this, that admiralty causes, and almost all
those which are of equity jurisdiction, are determinable under our own government without the
intervention of a jury, and the inference from the whole will be, that this institution, as it exists with us
at present, cannot possibly be affected to any great extent by the proposed alteration in our system
of government.

The friends and adversaries of the plan of the convention, if they agree in nothing else, concur at
least in the value they set upon the trial by jury; or if there is any difference between them it consists
in this: the former regard it as a valuable safeguard to liberty; the latter represent it as the very
palladium of free government. For my own part, the more the operation of the institution has fallen
under my observation, the more reason | have discovered for holding it in high estimation; and it
would be altogether superfluous to examine to what extent it deserves to be esteemed useful or
essential in a representative republic, or how much more merit it may be entitled to, as a defense
against the oppressions of an hereditary monarch, than as a barrier to the tyranny of popular
magistrates in a popular government. Discussions of this kind would be more curious than beneficial,
as all are satisfied of the utility of the institution, and of its friendly aspect to liberty. But | must
acknowledge that | cannot readily discern the inseparable connection between the existence of
liberty, and the trial by jury in civil cases. Arbitrary impeachments, arbitrary methods of prosecuting
pretended offenses, and arbitrary punishments upon arbitrary convictions, have ever appeared to me
to be the great engines of judicial despotism; and these have all relation to criminal proceedings.
The trial by jury in criminal cases, aided by the habeas-corpus act, seems therefore to be alone
concerned in the question. And both of these are provided for, in the most ample manner, in the plan
of the convention.

It has been observed, that trial by jury is a safeguard against an oppressive exercise of the power of
taxation. This observation deserves to be canvassed.

It is evident that it can have no influence upon the legislature, in regard to the AMOUNT of taxes to
be laid, to the OBJECTS upon which they are to be imposed, or to the RULE by which they are to be
apportioned. If it can have any influence, therefore, it must be upon the mode of collection, and the
conduct of the officers intrusted with the execution of the revenue laws.

As to the mode of collection in this State, under our own Constitution, the trial by jury is in most
cases out of use. The taxes are usually levied by the more summary proceeding of distress and
sale, as in cases of rent. And it is acknowledged on all hands, that this is essential to the efficacy of
the revenue laws. The dilatory course of a trial at law to recover the taxes imposed on individuals,
would neither suit the exigencies of the public nor promote the convenience of the citizens. It would
often occasion an accumulation of costs, more burdensome than the original sum of the tax to be
levied.

And as to the conduct of the officers of the revenue, the provision in favor of trial by jury in criminal
cases, will afford the security aimed at. Wilful abuses of a public authority, to the oppression of the



subject, and every species of official extortion, are offenses against the government, for which the
persons who commit them may be indicted and punished according to the circumstances of the
case.

The excellence of the trial by jury in civil cases appears to depend on circumstances foreign to the
preservation of liberty. The strongest argument in its favor is, that it is a security against corruption.
As there is always more time and better opportunity to tamper with a standing body of magistrates
than with a jury summoned for the occasion, there is room to suppose that a corrupt influence would
more easily find its way to the former than to the latter. The force of this consideration is, however,
diminished by others. The sheriff, who is the summoner of ordinary juries, and the clerks of courts,
who have the nomination of special juries, are themselves standing officers, and, acting individually,
may be supposed more accessible to the touch of corruption than the judges, who are a collective
body. It is not difficult to see, that it would be in the power of those officers to select jurors who would
serve the purpose of the party as well as a corrupted bench. In the next place, it may fairly be
supposed, that there would be less difficulty in gaining some of the jurors promiscuously taken from
the public mass, than in gaining men who had been chosen by the government for their probity and
good character. But making every deduction for these considerations, the trial by jury must still be a
valuable check upon corruption. It greatly multiplies the impediments to its success. As matters now
stand, it would be necessary to corrupt both court and jury; for where the jury have gone evidently
wrong, the court will generally grant a new trial, and it would be in most cases of little use to practice
upon the jury, unless the court could be likewise gained. Here then is a double security; and it will
readily be perceived that this complicated agency tends to preserve the purity of both institutions. By
increasing the obstacles to success, it discourages attempts to seduce the integrity of either. The
temptations to prostitution which the judges might have to surmount, must certainly be much fewer,
while the co-operation of a jury is necessary, than they might be, if they had themselves the
exclusive determination of all causes.

Notwithstanding, therefore, the doubts | have expressed, as to the essentiality of trial by jury in civil
cases to liberty, | admit that it is in most cases, under proper regulations, an excellent method of
determining questions of property; and that on this account alone it would be entitled to a
constitutional provision in its favor if it were possible to fix the limits within which it ought to be
comprehended. There is, however, in all cases, great difficulty in this; and men not blinded by
enthusiasm must be sensible that in a federal government, which is a composition of societies
whose ideas and institutions in relation to the matter materially vary from each other, that difficulty
must be not a little augmented. For my own part, at every new view | take of the subject, | become
more convinced of the reality of the obstacles which, we are authoritatively informed, prevented the
insertion of a provision on this head in the plan of the convention.

The great difference between the limits of the jury trial in different States is not generally understood;
and as it must have considerable influence on the sentence we ought to pass upon the omission
complained of in regard to this point, an explanation of it is necessary. In this State, our judicial
establishments resemble, more nearly than in any other, those of Great Britain. We have courts of
common law, courts of probates (analogous in certain matters to the spiritual courts in England), a
court of admiralty and a court of chancery. In the courts of common law only, the trial by jury prevails,
and this with some exceptions. In all the others a single judge presides, and proceeds in general
either according to the course of the canon or civil law, without the aid of a jury.1 In New Jersey,
there is a court of chancery which proceeds like ours, but neither courts of admiralty nor of probates,
in the sense in which these last are established with us. In that State the courts of common law have
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the cognizance of those causes which with us are determinable in the courts of admiralty and of
probates, and of course the jury trial is more extensive in New Jersey than in New York. In
Pennsylvania, this is perhaps still more the case, for there is no court of chancery in that State, and
its common-law courts have equity jurisdiction. It has a court of admiralty, but none of probates, at
least on the plan of ours. Delaware has in these respects imitated Pennsylvania. Maryland
approaches more nearly to New York, as does also Virginia, except that the latter has a plurality of
chancellors. North Carolina bears most affinity to Pennsylvania; South Carolina to Virginia. | believe,
however, that in some of those States which have distinct courts of admiralty, the causes depending
in them are triable by juries. In Georgia there are none but common-law courts, and an appeal of
course lies from the verdict of one jury to another, which is called a special jury, and for which a
particular mode of appointment is marked out. In Connecticut, they have no distinct courts either of
chancery or of admiralty, and their courts of probates have no jurisdiction of causes. Their
common-law courts have admiralty and, to a certain extent, equity jurisdiction. In cases of
importance, their General Assembly is the only court of chancery. In Connecticut, therefore, the trial
by jury extends in PRACTICE further than in any other State yet mentioned. Rhode Island is, |
believe, in this particular, pretty much in the situation of Connecticut. Massachusetts and New
Hampshire, in regard to the blending of law, equity, and admiralty jurisdictions, are in a similar
predicament. In the four Eastern States, the trial by jury not only stands upon a broader foundation
than in the other States, but it is attended with a peculiarity unknown, in its full extent, to any of them.
There is an appeal OF COURSE from one jury to another, till there have been two verdicts out of
three on one side.

From this sketch it appears that there is a material diversity, as well in the modification as in the
extent of the institution of trial by jury in civil cases, in the several States; and from this fact these
obvious reflections flow: first, that no general rule could have been fixed upon by the convention
which would have corresponded with the circumstances of all the States; and secondly, that more or
at least as much might have been hazarded by taking the system of any one State for a standard, as
by omitting a provision altogether and leaving the matter, as has been done, to legislative regulation.

The propositions which have been made for supplying the omission have rather served to illustrate
than to obviate the difficulty of the thing. The minority of Pennsylvania have proposed this mode of
expression for the purpose "Trial by jury shall be as heretofore" and this | maintain would be
senseless and nugatory. The United States, in their united or collective capacity, are the OBJECT to
which all general provisions in the Constitution must necessarily be construed to refer. Now it is
evident that though trial by jury, with various limitations, is known in each State individually, yet in the
United States, AS SUCH, it is at this time altogether unknown, because the present federal
government has no judiciary power whatever; and consequently there is no proper antecedent or
previous establishment to which the term HERETOFORE could relate. It would therefore be destitute
of a precise meaning, and inoperative from its uncertainty.

As, on the one hand, the form of the provision would not fulfil the intent of its proposers, so, on the
other, if | apprehend that intent rightly, it would be in itself inexpedient. | presume it to be, that causes
in the federal courts should be tried by jury, if, in the State where the courts sat, that mode of trial
would obtain in a similar case in the State courts; that is to say, admiralty causes should be tried in
Connecticut by a jury, in New York without one. The capricious operation of so dissimilar a method of
trial in the same cases, under the same government, is of itself sufficient to indispose every well
regulated judgment towards it. Whether the cause should be tried with or without a jury, would
depend, in a great number of cases, on the accidental situation of the court and parties.



But this is not, in my estimation, the greatest objection. | feel a deep and deliberate conviction that
there are many cases in which the trial by jury is an ineligible one. | think it so particularly in cases
which concern the public peace with foreign nations that is, in most cases where the question turns
wholly on the laws of nations. Of this nature, among others, are all prize causes. Juries cannot be
supposed competent to investigations that require a thorough knowledge of the laws and usages of
nations; and they will sometimes be under the influence of impressions which will not suffer them to
pay sufficient regard to those considerations of public policy which ought to guide their inquiries.
There would of course be always danger that the rights of other nations might be infringed by their
decisions, so as to afford occasions of reprisal and war. Though the proper province of juries be to
determine matters of fact, yet in most cases legal consequences are complicated with fact in such a
manner as to render a separation impracticable.

It will add great weight to this remark, in relation to prize causes, to mention that the method of
determining them has been thought worthy of particular regulation in various treaties between
different powers of Europe, and that, pursuant to such treaties, they are determinable in Great
Britain, in the last resort, before the king himself, in his privy council, where the fact, as well as the
law, undergoes a re-examination. This alone demonstrates the impolicy of inserting a fundamental
provision in the Constitution which would make the State systems a standard for the national
government in the article under consideration, and the danger of encumbering the government with
any constitutional provisions the propriety of which is not indisputable.

My convictions are equally strong that great advantages result from the separation of the equity from
the law jurisdiction, and that the causes which belong to the former would be improperly committed
to juries. The great and primary use of a court of equity is to give relief IN EXTRAORDINARY
CASES, which are EXCEPTIONS2 to general rules. To unite the jurisdiction of such cases with the
ordinary jurisdiction, must have a tendency to unsettle the general rules, and to subject every case
that arises to a SPECIAL determination; while a separation of the one from the other has the
contrary effect of rendering one a sentinel over the other, and of keeping each within the expedient
limits. Besides this, the circumstances that constitute cases proper for courts of equity are in many
instances so nice and intricate, that they are incompatible with the genius of trials by jury. They
require often such long, deliberate, and critical investigation as would be impracticable to men called
from their occupations, and obliged to decide before they were permitted to return to them. The
simplicity and expedition which form the distinguishing characters of this mode of trial require that
the matter to be decided should be reduced to some single and obvious point; while the litigations
usual in chancery frequently comprehend a long train of minute and independent particulars.

It is true that the separation of the equity from the legal jurisdiction is peculiar to the English system
of jurisprudence: which is the model that has been followed in several of the States. But it is equally
true that the trial by jury has been unknown in every case in which they have been united. And the
separation is essential to the preservation of that institution in its pristine purity. The nature of a court
of equity will readily permit the extension of its jurisdiction to matters of law; but it is not a little to be
suspected, that the attempt to extend the jurisdiction of the courts of law to matters of equity will not
only be unproductive of the advantages which may be derived from courts of chancery, on the plan
upon which they are established in this State, but will tend gradually to change the nature of the
courts of law, and to undermine the trial by jury, by introducing questions too complicated for a
decision in that mode.
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These appeared to be conclusive reasons against incorporating the systems of all the States, in the
formation of the national judiciary, according to what may be conjectured to have been the attempt of
the Pennsylvania minority. Let us now examine how far the proposition of Massachusetts is
calculated to remedy the supposed defect.

Itis in this form: "In civil actions between citizens of different States, every issue of fact, arising in
ACTIONS AT COMMON LAW, may be tried by a jury if the parties, or either of them request it."

This, at best, is a proposition confined to one description of causes; and the inference is fair, either
that the Massachusetts convention considered that as the only class of federal causes, in which the
trial by jury would be proper; or that if desirous of a more extensive provision, they found it
impracticable to devise one which would properly answer the end. If the first, the omission of a
regulation respecting so partial an object can never be considered as a material imperfection in the
system. If the last, it affords a strong corroboration of the extreme difficulty of the thing.

But this is not all: if we advert to the observations already made respecting the courts that subsist in
the several States of the Union, and the different powers exercised by them, it will appear that there
are no expressions more vague and indeterminate than those which have been employed to
characterize THAT species of causes which it is intended shall be entitled to a trial by jury. In this
State, the boundaries between actions at common law and actions of equitable jurisdiction, are
ascertained in conformity to the rules which prevail in England upon that subject. In many of the
other States the boundaries are less precise. In some of them every cause is to be tried in a court of
common law, and upon that foundation every action may be considered as an action at common law,
to be determined by a jury, if the parties, or either of them, choose it. Hence the same irregularity
and confusion would be introduced by a compliance with this proposition, that | have already noticed
as resulting from the regulation proposed by the Pennsylvania minority. In one State a cause would
receive its determination from a jury, if the parties, or either of them, requested it; but in another
State, a cause exactly similar to the other, must be decided without the intervention of a jury,
because the State judicatories varied as to common-law jurisdiction.

It is obvious, therefore, that the Massachusetts proposition, upon this subject cannot operate as a
general regulation, until some uniform plan, with respect to the limits of common-law and equitable
jurisdictions, shall be adopted by the different States. To devise a plan of that kind is a task arduous
in itself, and which it would require much time and reflection to mature. It would be extremely difficult,
if not impossible, to suggest any general regulation that would be acceptable to all the States in the
Union, or that would perfectly quadrate with the several State institutions.

It may be asked, Why could not a reference have been made to the constitution of this State, taking
that, which is allowed by me to be a good one, as a standard for the United States? | answer that it
is not very probable the other States would entertain the same opinion of our institutions as we do
ourselves. It is natural to suppose that they are hitherto more attached to their own, and that each
would struggle for the preference. If the plan of taking one State as a model for the whole had been
thought of in the convention, it is to be presumed that the adoption of it in that body would have been
rendered difficult by the predilection of each representation in favor of its own government; and it
must be uncertain which of the States would have been taken as the model. It has been shown that
many of them would be improper ones. And | leave it to conjecture, whether, under all
circumstances, it is most likely that New York, or some other State, would have been preferred. But
admit that a judicious selection could have been effected in the convention, still there would have



been great danger of jealousy and disgust in the other States, at the partiality which had been shown
to the institutions of one. The enemies of the plan would have been furnished with a fine pretext for
raising a host of local prejudices against it, which perhaps might have hazarded, in no
inconsiderable degree, its final establishment.

To avoid the embarrassments of a definition of the cases which the trial by jury ought to embrace, it
is sometimes suggested by men of enthusiastic tempers, that a provision might have been inserted
for establishing it in all cases whatsoever. For this | believe, no precedent is to be found in any
member of the Union; and the considerations which have been stated in discussing the proposition
of the minority of Pennsylvania, must satisfy every sober mind that the establishment of the trial by
jury in ALL cases would have been an unpardonable error in the plan.

In short, the more it is considered the more arduous will appear the task of fashioning a provision in
such a form as not to express too little to answer the purpose, or too much to be advisable; or which
might not have opened other sources of opposition to the great and essential object of introducing a
firm national government.

| cannot but persuade myself, on the other hand, that the different lights in which the subject has
been placed in the course of these observations, will go far towards removing in candid minds the
apprehensions they may have entertained on the point. They have tended to show that the security
of liberty is materially concerned only in the trial by jury in criminal cases, which is provided for in the
most ample manner in the plan of the convention; that even in far the greatest proportion of civil
cases, and those in which the great body of the community is interested, that mode of trial will
remain in its full force, as established in the State constitutions, untouched and unaffected by the
plan of the convention; that it is in no case abolisheds by that plan; and that there are great if not
insurmountable difficulties in the way of making any precise and proper provision for it in a
Constitution for the United States.

The best judges of the matter will be the least anxious for a constitutional establishment of the trial
by jury in civil cases, and will be the most ready to admit that the changes which are continually
happening in the affairs of society may render a different mode of determining questions of property
preferable in many cases in which that mode of trial now prevails. For my part, | acknowledge myself
to be convinced that even in this State it might be advantageously extended to some cases to which
it does not at present apply, and might as advantageously be abridged in others. It is conceded by all
reasonable men that it ought not to obtain in all cases. The examples of innovations which contract
its ancient limits, as well in these States as in Great Britain, afford a strong presumption that its
former extent has been found inconvenient, and give room to suppose that future experience may
discover the propriety and utility of other exceptions. | suspect it to be impossible in the nature of the
thing to fix the salutary point at which the operation of the institution ought to stop, and this is with
me a strong argument for leaving the matter to the discretion of the legislature.

This is now clearly understood to be the case in Great Britain, and it is equally so in the State of
Connecticut; and yet it may be safely affirmed that more numerous encroachments have been made
upon the trial by jury in this State since the Revolution, though provided for by a positive article of
our constitution, than has happened in the same time either in Connecticut or Great Britain. It may
be added that these encroachments have generally originated with the men who endeavor to
persuade the people they are the warmest defenders of popular liberty, but who have rarely suffered
constitutional obstacles to arrest them in a favorite career. The truth is that the general GENIUS of a
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government is all that can be substantially relied upon for permanent effects. Particular provisions,
though not altogether useless, have far less virtue and efficacy than are commonly ascribed to them;
and the want of them will never be, with men of sound discernment, a decisive objection to any plan
which exhibits the leading characters of a good government.

It certainly sounds not a little harsh and extraordinary to affirm that there is no security for liberty in a
Constitution which expressly establishes the trial by jury in criminal cases, because it does not do it
in civil also; while it is a notorious fact that Connecticut, which has been always regarded as the
most popular State in the Union, can boast of no constitutional provision for either.

PUBLIUS.



